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JURISDICTIONAL STATEMENT. 

i 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia entered 
upon the verdict of a jury awarding appellee herein the| 
sum of $5,000.00, in an action brought by her against appel-! 
lant to recover for personal injuries alleged to have been: 
caused by appellant’s negligence. The amount claimed in 
appellee’s complaint was in excess of $1,000.00, exclusive; 
of interest, and the jurisdiction of the lower court is sup¬ 
ported by Title 18, Section 44, of the Code of Laws for| 
the District of Columbia. This court has jurisdiction upon! 
appeal by virtue of Title 18, Section 26, of said Code. 

The pleadings showing the existence of said jurisdiction; 
are found in appellant’s App. 1, being appellee’s complaint. 
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STATEMENT OF THE CASE. 

The appeal herein is from a judgment of the lower court 
awarding the appellee herein the sum of $5,000.00, resulting 
from personal injuries claimed to have occurred in the store 
of appellant by reason of the negligence of one of its em¬ 
ployees. 

Appellant conducts a retail store in the District of Co¬ 
lumbia, located at 911 Bladensburg Road, Northeast (App. 
1). The testimony for the appellant tended to show that on 
October 25,1938, appellee, age fifty-six (App. 27), had gone 
to appellant’s store in the company of her sister, Mrs. 
Kline, while the latter purchased and made arrangements 
for payments upon a gas stove (App. 10). Appellee after 
such arrangements had been made was proceeding down a 
hall on the third floor of appellant’s premises in the com¬ 
pany of her sister, and (App. 10) was struck by a truck on 
the inside of her left ankle. She did not see the truck but 
testified she must have fallen over it and later noticed that 
her ankle had been cut and was bleeding (App. 11). The 
corridor in question was twenty-two feet long and eight 
feet wide. She heard no warning signal or notice of a truck 
coming (App. 12). She was wearing eye glasses on the day 
of the accident, which were not knocked off, and her eye 
sight was all right with the glasses and her hearing was 
also good (App. 15). Her sister, Mrs. Kline, testified that 
she and appellant were talking together and a boy came out 
of the store room with a truck and ran into appellee, the 
truck hit appellee on the right side, on the left ankle, and 
threw her over. She fell over the truck, landing on her 
right side; that witness had not seen the truck before it hit 
appellee; had no warning of any kind and did not hear any 
noise or the rattling of the truck coming; that there was 
no noise around the building and only four people were up 
at the scene of the accident; that witness was on the left 
side of appellee, walking beside her. The truck in question 
was a long hand truck, eight inches high, with a rail or 
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handle on the back of it for propulsion, and was substan¬ 
tially like the truck appearing on Exhibit A (App. 21-22); 
that witness and her sister were walking straight ahead, 
toward the stairway, and if they were talking, they wejre 
looking south toward the stairway straight ahead (App. 6$). 

Testimony for appellant tended to show that its em¬ 
ployee, Wheatley, was pushing the truck at the time of the 
accident; that Exhibit A represented the condition of t|he 
corridor at the time of the accident (App. 31); that Wheat- 
ley had started pushing the truck from the middle of the re¬ 
ceiving room, about thirty feet from the door. Wh^n 
Wheatley got to where he could see appellee coming doyn 
the aisle, he saw she was talking to the other lady and tpld 
her to watch the truck or look out, but that appellee did Hot 
seem to hear the truck or witness’ call. Witness stopped 
the truck and appellee’s leg hit the corner, and appellee 
after falling got up, rubbed her leg a bit, and was requestbd 
to report the matter to the personnel office (App. 31-3^). 
Witness thereupon marked the exhibit as to where the trhck 
was when Mrs. George stumbled over it. Appellee fell 
forward over the truck, which was the one or similar to the 
one shown on the exhibit. It is a solid metal truck ahd 
makes quite a noise (App. 33); that the room from which! it 
was pushed had a solid concrete floor and the corridor wjas 
covered with linoleum, which was on a slightly different 
level from that of the concrete (App. 34). Witness wias 
going to push a load of merchandise from the freight eleva¬ 
tor to the receiving room; that when witness first saw ap¬ 
pellee, she w’as about seven or eight feet from the truck] 

Another witness, Grapes, for the appellant, testified tliat 
he w r as standing to the rear of the doorway, about three fbet 
back from the door on the right hand side, and had a view 
up the corridor, and saw the ladies walking south, comijng 
from the north, talking to one another and looking at ea|ch 
other (App. 41). The truck had started from thirty feet 
back of the doorway in the receiving department and vfas 
about to cross the aisle. The operator of the truck gave a 
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warning when they were about to pass, but this warning 
was not heeded and witness himself gave a simultaneous 
warning. Appellee stumbled over the end of the truck after 
the operator had stopped the truck completely. The cor¬ 
ridor was well lighted. The truck had gone into the cor¬ 
ridor, so that the back end was parallel to the wall at the 
time of the accident. The truck itself was about five feet 
long and was absolutely still when Mrs. George stumbled 
over it (App. 42). The truck made a lot of noise and could 
be heard on the second floor as it rolled around on the third 
floor; has metal wheels. The receiving room was covered 
with cement and the corridor with composition tile. There 
was one-eighth of an inch difference in the levels of the cor¬ 
ridor and the receiving rooms. The truck makes plenty of 
noise when it hits the elevation and anyone standing anv- 
where near could not possibly help but hear it (App. 43); 
that the truck was being pushed at an even gait or walk, a 
medium walk; that the door on the left hand side of the 
exhibit led to the receiving department, and the door on the 
right hand side was a storeroom for merchandise (App. 
44); that witness was standing in the receiving room at the 
southern end of the door, working at a table, and his atten¬ 
tion was attracted by the presence of people coming down 
the aisle and the noise of the truck; that the operator of the 
truck was about five or six inches from the rear of the 
truck (App. 45); that the width of the door through which 
the truck came was five feet, and the operator of the truck 
coming through was about three feet from the south end. 
The truck is about eighteen inches wide (App. 47). 

Testimony as to expenses and disability of plaintiff al¬ 
leged to have resulted from the injury, together with medi¬ 
cal testimony on the part of both appellant and appellee, 
was introduced. Appellee moved for a directed verdict, 
both at the close of plaintiff’s case and at the close of the 
entire case. Both motions were overruled by the Court, 
which submitted the case to the jury, which returned a ver¬ 
dict upon which the judgment appealed from was entered. 
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STATEMENT OF POINTS. 

I. The Court erred in overruling appellant’s motionjfor 
a directed verdict. 

I 

(a) The evidence failed to show negligence on the paijt of 
appellant. 

(b) The evidence showed contributory negligence hs a 
matter of law on the part of appellee. 

I 

SUMMARY OF ARGUMENT. 

The evidence does not show any negligence on the part of 
appellant. The hall in question was well lighted. IThe 
truck operated by appellant’s agent was being pushed at 
a medium gait. The operator saw appellee aproachingjand 
called out a warning. The evidence is undisputed thatj ap¬ 
pellee fell forward over the truck and that it was at re^t at 
the time of the impact. It was as much the duty of the; ap¬ 
pellee to stop or step around the truck as it was that of! the 
appellant to avoid the accident. There was no evidence 
whatsoever of appellant’s failure to maintain a proper lout- 
look or from which an inference might be drawn of Such 
failure, or that the truck was operated at excessive speed. 
At most the injury may be said to have been the result of 
an unavoidable accident, for which appellant was not le¬ 
gally responsible. 

The evidence shows clearly, as a matter of law, froni the 
physical facts involved and without giving any credence to 
the testimony of appellant’s witnesses, that appellee must 
have heard or in the exercise of reasonable care should have 

heard the truck in motion well before she reached the door 

1 

to the corridor. From the undisputed testimony, the truck 
was in motion prior to appellee’s impact with it apd it 
reached five feet into the corridor at that time. It had ^ron 
wheels and traversed both a concrete and linoleum floor 
prior to contact with appellee. The undisputed testimony 
further shows that the truck was stopped prior to impact, 
indicating its speed was not great, and therefore the length 
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of time it was in noisy motion, assuming its point of start¬ 
ing to have been just inside the door, and not thirty feet 
back, as appellant’s witnesses testified, must have given 
sufficient audible warning to appellee in the exercise of rea¬ 
sonable care to have avoided the accident. 

ARGUMENT. 

(a) The Evidence Failed to Show Negligence on the Part 

of Appellant. 

The burden of proving negligence by a fair preponder¬ 
ance of the evidence was upon the appellee and the mere 
proof of the happening of the accident was not sufficient to 
raise a presumption of negligence or to create an inference 
thereof. 

In Bennett v. Washington Terminal Co., 55 App. D. C. 
110; 2 Fed. (2) 913, this Court makes the following state¬ 
ment : 


“Negligence is a matter of proof to be established 
by competent evidence. The burden of establishing 
negligence is upon the complaining party. The mere 
fact that an accident occurred creates no presumption 
of negligence on the part of defendant company. It is 
an affirmative fact, incumbent upon the plaintiff to 
prove and establish by such direct and positive evi¬ 
dence that the jury may reasonably infer the facts upon 
which negligence may be predicated. Washington 
Terminal Co. v. Callahan, 51 App. D. C. 85, 276 Fed. 
334.” 

In Argonne Apartment House Company v. Garrison , 59 
App. D. C. 370, 42 Fed. (2) 605, this Court further said: 

“As a general rule it may be stated that negligence 
is a fact which must always be proved and will never be 
presumed and cannot be inferred from the injury or 
other act complained of alone.” 

See also Collins v. District of Columbia , 60 App. D. C. 
100, 48 Fed. (2) 1012. 



The plaintiff upon her case in chief showed a collision 
with the truck; that she did not see the truck; that she 
must have “fell over the truck,” and that it hit her on the 
inside of the left ankle (App. 10); that she didn’t pay <kny 
attention to the truck (App. 11), and that she didn’t see it 
at all before the accident and didn’t remember whether the 
truck was there when she left the corridor; that she didn’t 
hear any warning signal or noise of the truck coming (App. 
12); that she wore glasses, which were not knocked offj by 
the accident, and that her eyesight is all right with glasses 
and her hearing is all right (App. 15). 

Mrs. Kline, her sister, testified that a boy came out of jthe 
store room with a truck and ran into appellee and knocked 
her over (App. 17), and that she fell over the truck (App. 
18); that witness did not see the truck, hear any warning 
of any kind, or any noise of the rattling of the truck com¬ 
ing, and that there was no noise around the building hnd 
only four people were up there where the accident joc- 
curred (App. 18). 

On rebuttal the same witness, Mrs. Kline, testified tjhat 
she and appellee, if talking, were looking straight ahead 
where they were going (App. 63). Upon appellant’s ijno- 
tion for a directed verdict at the close of plaintiff’s cjjise, 
the Court in overruling the same, remarked (Tr. 58): 

“I think there is sufficient to submit this case to [the 
jury on the ground of failing to maintain a proper look¬ 
out. At least, she says she was struck, which pre¬ 
cludes the idea of stumbling into it, you see, and a Trea¬ 
sonable man might conclude there was a failure to main¬ 
tain a proper lookout when she was struck. * * * The 
fact that she says she was struck is sufficient, I be¬ 
lieve, to let the case go to the jury. T admit it is rather 
thin. I overrule the motion.” 

I 

Nor did the testimony introduced by appellant or jde- 
veloped by cross examination of appellee’s witnesses fjur- 
ther aid in the discharge of the burden upon appellee. 
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Both witnesses to the accident for the appellant testified 
they saw appellee approaching in conversation with her 
sister, called out a warning, and that the truck was at rest 
at the time of appellee’s impact with it. 

Immediately prior to the accident both parties were in 
motion. The fact that the truck was being pushed by an 
agent of appellant imposed no greater obligation on him to 
observe obstacles in his path than upon appellee to look 
out for objects in her line of progress. She was in a public 
corridor of a department store, which, to common knowl¬ 
edge, is frequently used for the transit of merchandise. The 
fact that appellee testified she was struck by a truck does 
not warrant any more the inference that appellant failed 
to maintain a proper lookout than that appellee failed to 
do so. 

Neither appellee nor her sister saw the truck before the 
impact, and the only testimony as to its speed was by the 
witness, Grapes, for the appellant, who testified it was be¬ 
ing pushed at an even gait (App. 44). Both appellant’s 
witnesses testified the truck had ceased motion before the 
time of impact, and appellee testified it was still out there 
when she got up (App. 16). Appellee stated that she fell 
over the truck (App. 10). All of these facts are inconsistent 
with the truck being pushed at any speed. 

The inference that appellant failed to keep a proper look¬ 
out is not based upon any proof of the fact from which this 
inference might properly be drawn, but solely from the fact 
of the accident itself. 

“A fact may be proven by circumstantial evidence, 
but the circumstances themselves must be proved and 
not presumed.” 

Cauble v. Hudson, 26 Ind. App. 622; 59 N. E. 566. 

It was said in Southern Ry. Co. v. Derr, 240 Fed. 73, 75: 

“ * * * A case may not be submitted to the jury where 
there is at the most, only a balanced probability that 
the actionable negligence existed. ’ ’ 
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In Ewing v. Goode, 78 Fed. 442, 444, cited with approval 
in Gunning v. Cooley, 281 U. S. 90, the Court, speaking 
through Taft, Circuit Judge, said: 

‘When a plaintiff produces evidence that is Con¬ 
sistent with an hypothesis that the defendant is |not 
negligent, and also with one that he is, his proof t^nds 
to establish neither.” 

It is, therefore, respectfully submitted that on the j en¬ 
tire evidence there was no direct or indirect proof of negli¬ 
gence on the part of defendant, and that at the most, j the 
evidence created an inference of possible negligence fjrom 
the fact of the accident alone. 

(b) The Evidence Showed Contributory Negligence, as a 
Matter of Law, on the Part of Appellee. 

While it is true that on a motion for a directed verdict: for 
the defendant on the ground of plaintiff’s contributory 
negligence, the evidence must be construed most favorably 
to the plaintiff, and the burden is upon the defendant to 
show contributory negligence, it is respectfully submitted in 
the instant case contributory negligence was shown as a 
matter of law. 

The physical facts standing alone, without giving |anv 
credence to the testimony of appellant’s witnesses, conclu¬ 
sively show that appellee in the exercise of ordinary bare 
could have avoided the accident and was thus negligent her¬ 
self. Exhibit A, which is incorporated in the record herein 
and identified by both parties, shows the character of; the 
truck involved, the nature of the corridor, and the Com¬ 
ponents of the floor upon which the truck was movingj It 
can be seen from an examination of this exhibit thatj the 
truck was of a heavy variety, that it was made of mbtal, 
and that the wheels were heavy metallic wheels. It can lalso 
be seen that the floor of the room from which it was being 
pushed was of concrete, and this is corroborated by the; tes¬ 
timony of appellant’s witnesses. It is a matter of confinon 
knowledge that a vehicle with iron wheels pushed over a 
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concrete floor creates, to say the least, a substantial noise. 
Appellee’s sister testified (App. 18) that there was no noise 
around the building; and there were only four people up 
there where appellee was going. If, as testified by appel¬ 
lant’s witnesses, the truck was pushed for a distance of 
thirty feet prior to reaching the corridor, the noise must 
have existed for some time. If, on the other hand, the 
truck before being put in motion rested just inside the door 
of the receiving room, its speed could not have been more 
than a crawl in order to reach the corridor before the im¬ 
pact, and in addition, its rear wheels must have created 
sufficient noise on the concrete and its front wheels in go¬ 
ing over the difference in level between the corridor floor 
and the receiving room floor to have given sufficient warning 
to the appellee of its advance, who according to her own 
testimony was “taking her time” in walking down the cor¬ 
ridor (App. 10). Even though contrary to the testimony 
of appellant’s witnesses, there was no vocal warning to ap¬ 
pellee, the noise of the truck in motion approaching a cor¬ 
ridor in which no other noise was present, must from the 
physical situation alone have been sufficient warning to a 
person in the exercise of reasonable care to have avoided 
contact therewith. 

Surely, the rumbling of an iron wheel truck upon a 
concrete floor must have created so unusual a noise in a 
department store as to have put a reasonable person upon 
notice of the impending exit of a vehicle into the corridor. 
And the mere fact that both appellee and her sister testified 
they heard no such noise, does not relieve them of the neces¬ 
sity of being charged with such warning if people in the 
exercise of reasonable care would have heard the same and 
taken steps to avoid the impact. It has been frequently 
held in cases involving accidents at railway crossings that 
the fact that the party injured did not hear the warning 
signal is insufficient to excuse his contributory negligence 
if reasonable persons in the exercise of ordinary care would 
have done so. As an example of this type of case, see 
Leahy v. Detroit Ry. Co., 240 Fed. 82. 
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And where the evidence is contradicted by the physical 
facts, it must be disregarded. It is said in F. W. Wool- 
worth Co. v. Davis , 41 Fed. (2) 342: 

“The rule is likewise settled that, when the testi¬ 
mony of a witness is positively contradicted by pe 
physical facts, neither the court nor the jury can be 
permitted to credit it. American Car Foundry Co. :vs. 
Kinderman, 216 Fed. 499, 502. Mo. K. & T. Ry. Co. Jvs. 
Collier, 157 Fed. 347. Cert, denied 209 U. S. 545. Caps 
from many jurisdictions are gathered in a note ip 8 
A. L. R. 798, supporting the proposition that unejon- 
tradicted evidence which is contrary to physical facts 
should be disregarded. Judgments cannot and should 
not stand if they are entered upon testimony that ejan- 
not be true.” | 

See also Chambers v. Shelly OH Co., 87 Fed. (2) 855; 
Elzig v. Gundwangen, 91 Fed. (2) 434, 440. 

If the truck proceeded from a position thirty feet tojthe 
side of the corridor entrance, the noise of its approach 
existed sufficiently long enough, irrespective of its speed, to 
warn appellee. 

If it proceeded from a position immediately adjacent to 
the corridor entrance, while the noise of its motion could 
not have existed long, since it started from a position of 
rest, its speed must have been sufficiently slow to havej en¬ 
abled appellee to avoid the impact. The fact that appellee 
was not even aware that her ankle had been cut until lkter 
when she started to drive her car home (App. 10-11), shows 
the impact with the steel truck to have been very slighj; in¬ 
deed. 

The case at bar does not involve the usual situation off an 
accident occurring by reason of a defective condition of the 
premises. A person in the use of a public corridor jof a 
department store cannot be any more inattentive to| her 
surroundings than upon a public highway. Appellant im¬ 
pliedly inviting appellee to come upon its store premised did 
not invite the surrender of appellee’s normal faculties of 
sight or hearing or place any impediment in her way t<j> the 


I 



12 


full use thereof. No merchandise was displayed along the 
corridor in question which would have a tendency to dis¬ 
tract appellee from the reasonable use of her own facul¬ 
ties to hear, observe and avoid an obvious and announced 
danger. The plaintiff and her sister both testified that they 
did not see the truck before the accident. The hall in ques¬ 
tion was well lighted and consequently the truck must have 
been clearly visible. The plaintiff testified that her eye¬ 
sight was all right with glasses. Neither plaintiff nor her 
sister offered any excuse for failing to see it. The failure 
of the plaintiff to see the truck before she was struck under 
the above circumstances clearly shows that she herself was 
negligent. 

Brisbin v. Wise Co., 44 Pac. (2) 622, involved a collision 
in the corridor of defendant’s store between plaintiff and 
one of defendant’s clerks. The evidence is not stated in the 
opinion. The lower court submitted the case to the jury 
with instructions which were approved upon appeal by the 
plaintiff. These instructions would seem to embody the law 
in this case and as applied to the facts would show con¬ 
tributory negligence as a matter of law. The Court said: 

“The first four of those given and complained of re¬ 
lated to the duty of one in plaintiff’s situation to use 
her sense of sight, to see what is plainly visible, to keep 
a lookout for clerks or other persons using the aisle 
ways, and that it is just as much negligence to look in a 
negligent and careless manner as it was not to look at 
all. The last two stated that it was just as much the 
duty of plaintiff to exercise the care of an ordinary 
prudent person for her own safety as it was the duty 
of defendant to exercise such care, that the rights of 
clerks in a store and customers are reciprocal and each 
owes the same degree of care to avoid injury to one 
another.” 

In Walker v. Roosevelt Hotel Co., 241 N. W. 485, plaintiff 
was a guest in defendant’s hotel and sued both the Hotel 
Company and a laundry company having a contract with the 
hotel for injuries alleged to have grown out of the negligent 
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leaving of a laundry truck in front of the public elevator. 
The plaintiff stepped out of the elevator and tripped o^er 
the truck, receiving a sprain in the small of his back. Tbe 
Court said: 

! 

“The hotel company was not an insurer. It owed!to 
the plaintiff the duty of reasonable care for his safety, 
(citing cases) The plaintiff himself was under eqilial 
duty to exercise reasonable care for his own safety. 
The laundry company was likewise under duty to exer¬ 
cise reasonable care in the performance of its contract 
with the hotel company. The three sides of the tri¬ 
angle wrnre quite equal. All the parties to the case wjjre 
under a measure of duty. If negligence of defendants 
were found, it must be upon the ground of the negligent 
method of use of the cart by interposing it as an ob¬ 
stacle in the pathway of the guests without adequate 
warning and notice. The cart was not a dangerous in¬ 
strumentality in the sense that an explosive or eleciric 
wire is dangerous. The dangers attending its presence 
are precisely those that attach to any tangible thing 
which may be suddenly put into the pathway of another 
without warning or notice. In other words, we may {as¬ 
sume that the duty rests upon the defendants in their 
use of this cart in the hotel to give adequate notice hnd 
warning of its presence to all persons wiio might other¬ 
wise collide with it. * * * The plaintiff walked twb or 
three steps into that space. He claims to have caught 
his left foot upon the cart and to have thereby tripled. 

* * * The only excuse he offers for not seeing the eart 
wms that he did not look. The room was light; {the 
cart w T as clearly visible. The custodian wms present. 

* # * Viewing the conduct of the plaintiff, therefore, 
from whatever point of viev T presented by the recbrd, 
wm think it must be said that he was clearly negli¬ 
gent in his owm failure to see the cart under the circum¬ 
stances disclosed in his owm evidence. This being! so, 
the defendants wrnre entitled to a directed verdict." 


i 



14 


CONCLUSION. 

The theory upon which the lower court overruled appel¬ 
lant’s motion for a directed verdict at the close of appel¬ 
lee’s case, namely, upon the idea that an inference could be 
drawn from the testimony that appellant failed to keep a 
proper lookout, was erroneous since appellee’s testimony 
established merely the fact of the accident, which in itself 
raises no presumption or inference of negligence. Appel¬ 
lant’s testimony in defense added nothing to appellee’s 
burden of affirmatively establishing actionable negligence. 

On the other hand, the physical facts surrounding the 
accident show conclusively, as a matter of law, that appel¬ 
lee was herself guilty of negligence in failing to maintain 
a proper lookout in the face of adequate audible warning of 
the truck’s approach. 

For the foregoing reasons, it is contended that the judg¬ 
ment of the lower court was erroneous, and should be re¬ 
versed. 

Respectfully submitted, 

Leon Tobriner, 

Selig C. Brez, 

Walter N. Tobriner, 
Attorneys for Appellant, 
Sears, Roebuck & Co. 
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APPENDIX TO BRIEF FOR APPELLANT. 

I- 

PLEADINGS, DOCKET ENTRIES AND OTHER j 
PAPERS DESIGNATED BY APPELLANT. 

5 Amended Complaint (Damages for Personal Injuries 

by Reason of Negligence) 

Filed June 20 1939 
* * # 

1. Each of the plaintiffs is a citizen of the United States 
and a resident of the District of Columbia and defendant! is 
a corporation organized and existing under and by virtue 
of the laws of the State of New York. 

2. On October 25, 1938, in an aisle in the building knoVn 
as and numbered 911 Bladensburg Road, Northeast, in the 
City of Washington, District of Columbia, which said build¬ 
ing is occupied as a place of business by the defendant, the 
plaintiff, Dora B. George, was struck by a conveyance or 
carrier controlled and propelled by an agent, servant, and 
employee of the said defendant and was, by reason thereof, 
and due solely to the negligent operation and handling of 

the said conveyance, knocked down and violently 

6 thrown to the floor of the said building, and was seri¬ 
ously injured about her back, legs and ankles, and 

otherwise about her body and head. By reason of such in¬ 
juries she suffered great pain of body and mind and sijill 
does suffer, and has been rendered permanently unable |to 
perform her usual duties. The plaintiff is permanently in¬ 
jured by reason of the aforesaid negligence and has suffered 
damages in the sum of Forty Thousand ($40,000.00) Dol¬ 
lars. 

3. The plaintiff, James M. George, is the husband of the 
plaintiff, Dora B. George, and by reason of the foregoijig 
injuries to his wife has incurred expenses for medical atten¬ 
tion and will be permanently compelled to lay out large suijns 
of money for her care and treatment, and has suffered frcjm 
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the loss of services of his said wife in the full sum of Ten 
Thousand ($10,000.00) Dollars. 

WHEREFORE, plaintiffs demand judgment against the 
defendant in the sum of Fifty Thousand ($50,000.00) Dol¬ 
lars and costs. 

THOS C BRADLEY 

Attorney for Plaintiff 

Plaintiff demands Jury Trial 

THOS C BRADLEY 
Attorney for Plaintiff 

3 Answer of the Defendant 

Filed April 18 1939 
# # * 

First Defense 

Defendant admits the allegations of Paragraph One of 
the Complaint but denies each and every allegation of Para¬ 
graph Two thereof except that it admits it occupies the 
building known as and numbered 911 Bladensburg Road, 
Northeast, in the City of Washington, District of Columbia, 
as a place of business. It is without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the allega¬ 
tions contained in Paragraph Three of said Complaint. 

Second Defense 

If defendant negligently injured the plaintiff 

4 Dora B. George, as alleged in the Complaint, said 
plaintiff was guilty of contributory negligence in that 

she failed to exercise due and reasonable care in her use of 
the premises wherein plaintiff conducts its business and did 
fail and neglect to exercise such care and caution as a pru- 
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dent person would have done under the circumstances ih 
that said plaintiff failed to keep a proper look-out and ti^ 
► observe said conveyance or carrier which was easily visible!; 

that this negligence on the part of plaintiff Dora B. George 
contributed to the alleged injury of the said plaintiff. 

I 

TOBRINER, GRAHAM, BREZ 
& TOBRINER 

Bv W. N. TOBRINER 

Attorneys for Defendant 

**#*#*#*## 
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135 Verdict and Judgment 

Piled November 13 1940 j 

* # # 

This cause having come on for hearing on the 12th day of 
November, 1940, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Helen C. Dowling Henry R. Boucher 

Guy W. Chamberlin Lillian W. Quinn 

Lorenzo M. Lee George Mahoney 

George P. Grau, Jr. Herbert A. Wadsworth 

James Kerr Gladys M. Parsons 

Lillian L. Guntrum Keefer Y. Devine 

i 

who, after having been duly sworn to well and truly try the 
issues between Dora B. George and James M. George, plain¬ 
tiffs and Sears Roebuck Company, A Corp., defendant, and 
after this cause is heard and given to the jury in chargi, 
they upon their oath say this 13th day of November, 194 (l), 
that they find the issues aforesaid in favor of the plaintiff 
Dora B. George and that the money payable to her by tl^e 
defendant by reason of the premises is the sum of Five 
Thousand Dollars ($5000.00) 
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Wherefore, it is adjudged that said plaintiff Dora B. 
George recover of the said defendant the sum of Five Thou¬ 
sand Dollars ($5000.00) together with costs. 

CHARLES E. STEWART, Clerk, 


By HOUSTON S. PARK, JR. 

Assistant Clerk. 


By direction of 
JUSTICE DAVID A. PINE 


#•••####** 

123 The Court's Charge to the Jury 

Members of the jury, we are engaged in the trial of a 
case instituted by Dora B. George, and her husband, James 
M. George, against Sears, Roebuck & Company. 

The plaintiff’s Mr. and Mrs. George, allege in their com¬ 
plaint that on October 25, 1938, in an aisle in the building 
occupied as the place of business by defendant, Mrs. George 
was struck bv a convevance controlled bv an agent, servant 
and employee of the defendant and was, by reason thereof, 
and due to the negligent operation and handling of the con¬ 
veyance, knocked down and violently thrown to the floor of 
the building, and was seriously injured about her neck, back, 
legs, and ankles, and otherwise about her head and body, by 
reason of which she suffered great pain of body and mind, 
and still does suffer, and has been rendered permanently 
unable to perform her usual duties, and has been perma¬ 
nently injured by reason of this negligence, and has suf¬ 
fered damages in the sum of $40,000. 

Mr. James M. George, her husband, alleges that by reason 
of the injuries he has incurred expenses for medical treat¬ 
ment, and will be permanently compelled to lay out large 
sums of money for her care and treatment, and has suffered 
for the loss of services of his wife in the sum of $10,000. 

The defendant denies these charges, except that it admits 
it occupies the building in which the occurrence took place. 

It further says, as a second defense, that if the defendant 
negligently injured the plaintiff, the plaintiff was guilty of 
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contributory negligence in that she failed to exercise due 
and reasonable care in her use of the premises whjere 

124 the defendant conducts its business, and did fail hnd 
neglect to exercise such care and caution as a prudlent 

person would have done under the circumstances in tlhat 
plaintiff failed to keep a proper lookout and to observe said 
carrier or conveyance which was easily visible, and that that 
negligence on the part of the plaintiff contributed to jthe 
injury to the plaintiff. 

The Court instructs you that the evidence is not sufficient 
to justify a finding against the defendant in the suit brought 
by Mr. George, the husband, and you will, therefore, return 
a verdict for the defendant in the case brought by him. j 
The fact that I have directed a verdict for the defendant 

as far as the husband’s suit is concerned, should not be con- 

! 

sidered by vou one wav or the other in determining I the 
question of liability or damages of the defendant in the kuit 
brought by the wife. 

Now, it is for you to determine from all the facts and cir¬ 
cumstances just how this accident occurred. 

The plaintiff has requested a certain instruction, whi<j:h I 
have granted, and which I shall read to you as representing 
the law in the case in respect to the matters it deals with. 
This is known as plaintiffs’ prayer No. 1: 

“The jury is instructed, as a matter of law, that if they 
believe from all the evidence that the plaintiff, Dora B. 
George, was injured as the result of a negligent operation 
and handling of the truck of the defendant by its agen£ or 
employee, their verdict shall be for the plaintiff,” unless 
you find that plaintiff was guilty of contributory heg- 

125 ligence under the instruction which I shall give j’ou. 

The defendant has requested certain instructions 
which I have granted and which T shall read to you as rep¬ 
resenting the law in the case in respect to the matters {hat 
thev deal with. 

Defendant’s prayer No. 1 reads as follows; this has been 
granted: 
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“The jury is instructed that the defendant is not an in¬ 
surer of the safety of its customers or the people coming 
within its premises, but has merely the duty of exercising 
reasonable care with respect to the safety of said persons.” 

I think I should add to that this statement of my own; that 
the defendant, through its employees—and the defendant 
admits that the operation of this truck was by one of its em¬ 
ployees engaged in its business—owed a duty to Mrs. 
George to use reasonable and ordinary care in the operation 
and handling of the truck. 

The second prayer which has been granted for the defen¬ 
dant is Defendant’s prayer No. 2, which read as follows: 

“The jury is instructed that if it finds that the accident 
was an unavoidable one its verdict must be for the defen¬ 
dant. ’ ’ 

The third prayer submitted by the defendant reads as 
follows, this has also been granted, so I am reading it to you, 
having been granted, as representing the law in the case so 
far as the law is dealt with in these prayers or proposed in¬ 
structions : 

“The jury is instructed that unless it finds by a 
126 preponderance of all the evidence in the cause that 
Mr. Wheatley, the operator of the truck, was negli¬ 
gent in the operation and handling thereof, and that such 
negligence was the cause of the accident, its verdict must be 
for the defendant.” 

Defendant’s prayer No. 4 is as follows: 

“The jury is instructed that if it does find by a prepon¬ 
derance of all the evidence in the cause that Mr. Wheatley, 
the operator of the truck, was negligent in the operation and 
handling of the same, but further finds by a preponderance 
of all the evidence in the cause that Mrs. George herself 
failed to exercise reasonable care in walking along the cor¬ 
ridor in question, and that such failure on her part contrib¬ 
uted directly to the occurrence and the accident, then its ver¬ 
dict must be for the defendant.” 

Now, the burden is upon the plaintiff to establish by a 
fair preponderance of the evidence that the defendant was 
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negligent in tlie operation and handling of the conveyance, 
or truck, and that such negligence was the proximate ciiuse 
of the collision and resulting injuries and damages, if any, 
to the plaintiff. 

As to the defense of contributory negligence, the burden 
of proof is upon the defendant to establish such contributory 
negligence of the plaintiff, Mrs. George, by a fair prepon¬ 
derance of the evidence, and that such negligence contrib¬ 
uted to the collision and resulting injuries and damagejs, if 
any, to the plaintiff. 

Now, what is negligence? 

127 Of course, we all know in a general way wliat it 
means, but let me refresh vour minds as to whatiit is 
according to its legal meaning: 

Negligence is failing to use reasonable care. What is 
reasonable care ? It is that degree of care which a persefn of 
reasonable prudence and foresight would exercise undci* the 
particular circumstances existing at the moment, so When 
you come to judge in this case as to whether or not nlegli- 
gence has been proven against the defendant or whether 
there "was contributory negligence by the plaintiff, jMrs. 
George, vou will bear in mind that vou will decide it bv What 
a person of reasonable prudence and foresight would have 
done if he or she had been in that particular circumstance 
and confronted with the particular conditions existing!, ac¬ 
cording to the facts as you find them to be from the! evi¬ 
dence in this case. 

By the term “preponderance of the evidence,” or “fair 
preponderance of the evidence,” as I have used it, is meant 
that evidence which is the most convincing and satisfactory 
to your minds. It does not depend upon the mere greater 
number of witnesses on the one side or the other. In order 
to determine upon which side the preponderance of thej evi¬ 
dence is, the law permits you to take into consideration the 
opportunity of the several witnesses for seeing and knowing 
the things about which they testify; their conduct, their 
demeanor while testifying, their interest, if any, in the! out¬ 
come of the suit; their bias or prejudice, if any, either for 
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or against either of the parties to the suit; and the prob¬ 
ability or improbability of the truth of their several 

128 statements. From these matters, taken into consid¬ 
eration with all the other facts and circumstances in 

the evidence, you may determine where the preponderance 
of the evidence is. 

If you find for the plaintiff, then you come to the question 
of damages. I have read to you the claims of the plaintiff 
and, therefore, do not repeat them. These are her claims 
and you will consider how far the evidence establishes these 
claims. The burden is upon her with respect to the damages 
just as it is with respect to the liability, and it is only so far 
as the fair preponderance of the evidence makes out these 
claims that you can allow plaintiff any damages. If you 
find for plaintiff, Mrs. George, your verdict for her should 
be in such an amount as will fairly, reasonably, and ade¬ 
quately compensate her for the physical injuries sustained 
by her in the collision, and for her pain and suffering re¬ 
sulting therefrom, and for her medical expenses, doctor 
bills, and other expenses, as may have been shown by the 
evidence to have been paid or incurred by her as a result of 
the injuries sustained by her in this collision. If you fur¬ 
ther find from the evidence that her injuries sustained as a 
result of this accident are permanent in character, or are 
reasonable likelv to continue in the future, then vour verdict 
should also include an award to her of an amount as will 
fairly, adequately, and reasonably compensate her for such 
future disability, pain, and suffering and expense as a re¬ 
sult of this collision. 

I want vou to bear in mind that it is vour exclusive func- 
* » 

tion as jurors to determine the facts. The court deals with 
questions of law both in his rulings on the admission 

129 and exclusion of the evidence, and in connection with 
the instructions. It is your duty to observe and fol¬ 
low the law as I have stated it to vou, but with vour findings 
as to the facts established by the evidence the Court has 
nothing to do and, as a matter of law, has no right in any 
way, or in any manner, to influence you; therefore, if in my 
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rulings on objections, or any questions I have seen fit to 
propound to the witnesses, you have gained the impression 
that I entertain any particular view as to the merits ofj this 
controversy, you must put aside that impression and under 
no circumstances must you be influenced by them. I Jiave 
neither the desire nor purpose to interfere with your inde¬ 
pendent judgment as to the facts established by the evi¬ 
dence. You have been selected for the sole purpose ot de¬ 
termining the facts. You are the sole judges of the facts, 
and it is for you to determine the credibility of the witnesses 
and the weight to be given to their testimony. 

* # # * # # * * #!# 

130 Members of the jury, of course, your verdict! will 
be in the suit brought by Mr. George, in favor of the 
defendant, as I have instructed you, which is consented to 
by the plaintiff. 

Your verdict in the case brought by Mrs. George will be 
either for Mrs. George in an amount of money, or foi the 
defendant, under the instructions I have given you. 

# # * * * # # # #|# 

n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

13 Mrs. Dora B. George, one of the plaintiffs hefein, 
was called as a witness for and in her own behalf, and be¬ 
ing then and there duly sworn by the Clerk of the C(j)urt, 
assumed the witness stand and, upon examination, testified 
as follows: 

I 

Direct Examination 
By Mr. Bradley: 

i 

* * * # # # # # # | * 

Q. How old are you? A. Fifty-six. 

Q. How long have you lived at 3219 Thirteenth, 

14 Northwest? A. Since 1920. 

Q. 1920? A. Yes. 
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Q. What size house is that? A. Ten rooms and two baths. 

Q. How many stories ? A. Three. 

Q. Bringing your mind back to October, 193S, will you tell 
the Court and jury where you were in the forenoon of that 
day? Were vou in Sears, Roebuck’s store? A. Yes; it 
must have been between eleven and twelve, as well as I can 
remember. It was my sister’s lunch hour. 

Q. You were with your sister? A. I was with my sister, 
Mrs. Klein. 

The Court: Mrs. who? 

The Witness: Mrs. Klein. 

By Mr. Bradley: 

Q. Did you and she make any purchases that day? A. 
Yes, sir, she bought a stove. 

Q. Then what occurred after that? A. Well, we went to 
the third floor to make arrangements for the payment on 
the gas stove, and after we had made arrangements for the 
payment we were going back out, I was going to take her 
back to work, and we was coming down this hall going to 
the steps and this truck struck me—I didn’t see the truck— 
it struck me and knocked me over, struck the inside of the 
left ankle and knocked me over. 

Q. How did you fall? A. I must have fell over 
15 the truck. It didn’t knock me out, but it stunned 
me for a few minutes; I couldn’t say I fell over the 
truck but I must have fell over the truck. 

Q. And it hit you on the inside or outside? A. Inside of 
the left ankle. 

Q. Did it leave a bruise or a cut? A. No; it was cut— 
there was a scar there for a vear right on the bone. 

Q. Well, after this truck hit you what did you do then? 
A. Well, I got up and went to report it; I reported it to 
some man, and he called in another woman, who I judge was 
a nurse, and she asked me was I hurt and I told her I didn’t 
think I was, but the outside of my leg hurt, and I showed it 
to her and she said, “Oh, that isn’t anything,” and then I 
carried my sister back to w’ork. I didn’t know my ankle 
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was hurt until I went to my car to push in the clutch,! and 
my ankle was bleeding. 

Q. Did you go home after that? A. Yes, I took h6r to 
work and went home. 

Q. Did you consult a doctor? A. My own, yes; jnext 
morning I called up Sears, Roebuck and I asked thejm if 
they would pay the doctor’s bill, because I couldn’t 
straighten my back, and would they be willing to pajr for 
my doctor bill, and I wanted to have an x-ray, and the! man 
said “No,” that I should go out to their clinic at Fiftli and 
Florida Avenue, and I told them I didn’t think I ought to 
have to go to their clinic when it was their fault, so I Went 
to Doctor Cornet. 

Q. Where is Doctor Cornet’s office? A. 1927 
16 North Capitol. 

Q. Has Doctor Cornet been your family doctor for 
some years? A. Yes. 

Q. When did you first notice, Mrs. George, your back and 
ankle were starting to hurt? A. I noticed it the same day; 
I knew r my ankle w T as bleeding, and it w r as quite sore. 

Q. What w’as the condition of your back? A. Well, my 
back—w’hen I w’ould get dowm I couldn’t get up, and When 
I w’ould w’alk around I w’ould have this terrible pain ill my 
side, and still have it. 

Q. At the time you w’ere in Sears, Roebuck’s stored that 
corridor w r as about how’ wdde, if you remember? 


* # # * *.# # # fti* 

Mr. Bradley: We have made a stipulation on that] that 
it was tw 7 entv-two feet long and eight feet w’ide. 

• # # * * * # # # 1 * 
17 Q. Mrs. George, do you remember that (hajiding 

photograph to witness)? A. Well, I don’t jknow 
about this truck; I didn’t pay any attention to this truck. 
After— 

The Court (interposing): What is the question? I 
Mr. Bradley: Whether she remembers that, whether she 
can identify that as the corridor. 

The Court: I don’t think it is very responsive. 


I 
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By Mr. Bradley: 

Q. Do you remember that? A. Yes, sir, that is the cor¬ 
ridor: I thought vou meant the truck. 

7 O v 

By the Court: 

Q. Is that photograph a fair representation of the cor¬ 
ridor on that day, Mrs. George? A. Except I don’t re¬ 
member this door. 

Q. Except for that it is a fair representation? A. I don’t 
remember that door at all. 

The Court: You had better make a mark so that “that 
door” will be indicated on the picture. 

Mr. Bradley: The door on the right side of the picture. 

The Court: She said she didn’t remember the door. 

Is that correct? 

The Witness: Yes, sir. 

By Mr. Bradley: 

Q. Did you see that truck, or carrier, at that time 
18 or afterward? A. I didn’t see the truck before at 
all, and I didn’t examine the truck. I don’t remem¬ 
ber whether the truck was there when we left that corridor. 

Q. Did you hear anyone call a warning signal to you? 
A. No. 

Q. Did you hear any noise of a truck coming? A. No, 
I didn’t hear anything. 

Q. Who helped you up, Mrs. George; do you know? A. 
I don’t know. 

Q. Now, prior to the time that you had this accident out 
there, you had lived in that Thirteenth Street house how 
many years? A. I have been there since 1920; that is 
eighteen years. 

Q. Have you had roomers and boarders there? A. Yes, 
sir, I did back in ’29 and ’30, but not lately. 

Q. Did you have any assistance? A. I did when I had 
boarders, but after that I didn’t need any. 
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Q. What about your household duties? Did you do y|our 
own work? A. Yes, I took care of my house, and my pwn 
washing and ironing and cleaning. 

Q. Did you do your own marketing? A. Yes. 

Q. Do you still do your own marketing? A. No, I do|my 
marketing by telephone now. 

Q. Do you have any assistance in your household? A. 
Yes, sir, I did get a maid. 

19 Q. How long have you had her? A. Since the Mon¬ 
day after the accident. 

Q. What do you pay her? A. Six and a quarter a Week 
and carfare and meals. 

Q. And you have been paying her six and a quarter a 
week and that includes carfare? A. Yes, sir. 

Q. And what is the expense of her meals? A. It is a 
small family; I figured it out at fifty cents a day—she is a 
pretty good eater. 

Q. You arrived at that by pro rating it? A. Yes. 

Q. And you have had her with you two years? A. Yes. 
Q. From what do you suffer now? A. My ankle; if I 
walk on the street it is liable to turn, and hurts me all 'the 

m I 

time. My back hurts me all the time. If I go to wash a 
dish I have to stretch out on my back, and it has been that 
way for two years. 

Q. Any signs of improvement? A. No, I think it is get¬ 
ting worse. 

Q. Have you had any medicines, or ointments, or lini¬ 
ments? A. Yes, I have used a lot of Bengue; in fact, any¬ 
thing that anybody would tell me to use I would try. 

Q. Have you had any ointments or liniments? A. Yes, 
sir, I use about two tubes of Bengue a week, and I h^ve 
spent about $75 for medicine. 

20 Q. How much do you spend for the Bengue? ; A. 
I pay about forty-nine cents, but if I don’t get ition 

sale I pay sixty-nine cents, but I usually pay forty-nine 
cents because I get it on sale. 

Q. Have you spent any money on appliances? A. Yes, 
I bought two girdles, and I bought a Nu-Life belt. I hgve 
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used three expensive ankle straps, and then I started buy¬ 
ing cheaper ones. 

Q. How much have you spent on those? A. I bought 
three and paid $1.75 apiece, and then the rest of them, five 
or six, I paid sixty-five cents apiece for. 

Q. Have you used any girdles, or anything, for your 
back? A. They are the girdles I bought, $6 for one and 
$2 for another, and $1.38 for the Nu-Life belt. 

Q. Doctor Cornet has been treating you right along? A. 
He has. 

Q. How often does he treat you? A. It just depends on 
how I feel; sometimes I go out there once a week and he 
puts a machine on my back, sometimes twice, and some¬ 
times three times a week, just defending on how I feel. 

Q. How much money have you spent with him ? A. $300. 
I pay him $3 a visit. 

Mr. Bradley: I think that is all. 

Cross-Examination 
By Mr. Brez: 

Q. Mrs. George, what time did you arrive at Sears, Roe¬ 
buck on that day? A. Now, as I say, it was between 
21 eleven and twelve. My sister goes to lunch, as a rule, 
between eleven and twelve. Now, it may have been 
between twelve and one, but I say between eleven and twelve 
because, as a rule, she goes out between eleven and twelve. 

Q. Where did you meet your sister? A. I went after 
her where she worked. 

Q. Where was that? A. I couldn’t say whether she was 
working down at the First Street place or the other one; 
she works at the Embassy Dairy, and sometimes she is on 
First Street, Southeast, and sometimes on M Street, North¬ 
west; it has been a long time, but it was at the time she 
worked at the Embassv Dairv. 

V * 

Q. Do you know what time you met her? A. No, but I 
judge it was between eleven and twelve. 

Q. And you went out and picked out a gas stove? A. Yes. 

Q. And went and made your arrangements? A. Yes. 
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Q. Then you were going to take her back to work? A. Yesj; 
if she was a few’ minutes late it didn’t make any difference. 

Q. I didn’t ask you that question. A. Well, then, I don’t 
know’. 

Q. How about her lunch? A. She sends out and gets heir 
lunch. 

Q. You don’t know how near to twelve o’clock it wajs 
when the accident occurred? A. No, I have no idea. 

22 Q. When you were walking down this corridor was 
your sister walking with you? A. We wrere walkinjg 

together; I don’t remember if she w’as just exactly beside 
me, but we w’ere w’alking together. 

Q. When you made your visits to Doctor Cornet you went 
to his office? A. Yes. 

Q. He never came to see you? A. No, the only time lie 
came was when he came with this Doctor Hurston. 

I 

Q. You went to see the clinic doctor on the following daji? 
A. That is right. 

Q. And Doctor Cornet on the following day, too? A. Yes. 
Q. All the visits you have made you made to Doctor Cor¬ 
net’s office? A. That is right. 

Q. You went to his office? A. That is right. 

Q. Mrs. George, were you wearing eye-glasses on the dsjy 
of the accident? A. Yes, sir, I wras. 

Q. Your eye-glasses weren’t knocked off, were they? A. 
No. 

Q. And is your eyesight all right with glasses? A. Yes, 
sir. 

Q. Is your hearing all right, Mrs. George? A. Yes, sir. 

* * • * # # # • # i • 

23 By Mr. Brez: 

Q. Mrs. George, since this accident did you have yotir 
tonsils taken out? A. Yes, sir, I did. 

Q. When was that? A. A couple of months ago. 

# * # # # # * * *j« 

24 Q. Now, this truck that struck you overtook you!— 
A. (interposing) Yes. 
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Q. It came out of a side door and you didn’t see it? A. 
No. 

25 Q. But could you tell where it came from? A. Yes, 
it came out of this side door. It was still out there 

when I got up. 

****•#*«*# 

26 By Mr. Bradley: 

Q. Mrs. George, will you show us— A. (interposing) 
There were offices all back in here, and we were coming this 
way (indicating) and the steps were here, and we were 
coming right down over here and this truck struck me right 
here (indicating), but this door—it may have been there 
but I don’t remember it at all. 

Q. Was this part here (indicating) ? A. I wouldn’t want 
to say for sure, but it seems to me like there were kitchen 
cabinets there, but I wouldn’t like to put that in the 

27 testimony because I am not sure, but it seems to me 
like there were kitchen cabinets there. 

Q. You don’t know whether you were walking along in 
the center of the corridor, or not? A. No, but I know I 
was walking along there, but I couldn’t say whether I was 
walking fast or slow—probably taking my time; I don’t 
walk very fast. 

Mr. Bradley: There is one other question I don’t believe 
I have asked Mrs. George. 

Bv Mr. Bradlev: 

» •> 

Q. Mrs. George, have you ever had any trouble with your 
foot, ankle, or back before? A. No, never had any trouble. 
I was always very healthy. 

*#####*### 
29 By the Court: 

Q. Have you given us all the items? A. No. 

Q. Now, give us those you haven’t already given. A. I 
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think I have given most of them except the heajth 

30 salon, which was $49, and the x-ray $10, and Ijhe 
health. 

###*♦####♦ 

j 

31 Thereupon Mrs. Julia E. Klein was called a^ a 
witness for and in behalf of the plaintiffs, and hav¬ 
ing been first duly sworn by the Clerk of the Court, assunled 
the witness stand and upon examination testified as fol¬ 
lows: 

| 

Direct Examination 
By Mr. Bradley: 

Q. State your full name to the jury. A. Mrs. Julia |E. 
Klein, Julia Elizabeth. 

Q. I believe you are a sister to Mrs. George, the plain¬ 
tiff? A. Yes, sir. 

i 

Q. Mrs. Klein, do you remember any incident of an acci¬ 
dent that occurred on October 25,1938, two years ago, wljen 
you were with Mrs. George at Sears Roebuck on Bladejns- 
burg Road, Northeast? A. Yes, I do. 

Q. Had she gone out there with you? A. She had. j 
Q. You made some purchases? A. I did. 

Q. Then what occurred? A. We went upstairs to the 
office to make some arrangements for getting credit, a|nd 
then we waited for the elevator and the elevator didjn’t 
come, and so we walked around to the stairway, and tjiis 
boy came out of the storeroom with a truck and ran into 
Mrs. George and knocked her over, and I helped her up, 
and some Jewish couple there, I don’t know whether 

32 it was that man or not, and he helped me, and [we 
went out to the car and she put her foot on the bnjike 

—first, we w^ent to the office, and she said, “This lady ljias 
to go to work,” and this other lady insisted that we go: to 
the office, and this man in the office brought the nurse; in 
and she looked at her back and it was red. 

Q. Where did the truck hit her? A. I would say ri^ht 
here on her right side. 
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Q. No, where did it hit her? A. On the left ankle and 
threw her over. 

Q. Which ankle? A. Left ankle, it struck her on the 
ankle and she fell over the truck like that (indicating). 

Q. What did she land on, what part of her anatomy? A. 
I would say towards the back. 

Mr. Brez: I object, if your Honor please, I think that 
would be an inference. 

The Court: I sustain the objection. 

By Mr. Bradley: 

Q. Do you know where she was hit— 

The Court (interposing): Do you want to demonstrate 
what you saw? 

The Witness: I saw the truck hit her and she went back 
like that (indicating). 

By Mr. Bradley: 

Q. Do you know whether she landed on her right side or 
left side? A. No, she landed on her right side. 

Q. Was it on her side or back? A. Well, I would 
33 say right in the back. 

Q. No, not what you would say— A. Well, in 

the back. 

Q. Did you see the truck before it hit her? A. No. 

Q. Did you hear any warning of any kind? A. No. 

Q. Did you hear any noise of a rattling of the truck com¬ 
ing? A. No. 

Q. W 7 as there any noise around the building? A. No, 
there were only four people up there where we were. 

Q. This party who insisted that Mrs. George go to the 
office, was that an employee of Sears, Roebuck, do you 
know? A. No. 

The Court: Do you mean you don’t know or that they 
were not? 

The Witness: They were not employees. 
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By Mr. Bradley: 

Q. You asked Mrs. George to go up to the credit office with 
you and help arrange credit for this thing? A. Yes. j 
Q. Did this boy who had charge of the operation ofj the 
truck have any comment to make afterward? A. The j boy 
said, “I am sorry that I hurt you.” 

Q. “I am sorry that I hurt you,” or “Did I hurt you?” 
A. “That I hurt you.” 

Q. You have seen Mrs. George for many years 

34 past, haven’t you, been closely associated with }ier? 
A. Yes, sir. 

Q. Do you know whether she was able to run her house¬ 
hold— A. (Interposing) I haven’t seen Mrs. George! but 
very little since the accident. 

Q. I say prior to the accident. A. Oh, yes, Mrs. Geprge 
would carry me out quite often. 

Q. Since the accident do you know whether she has | had 
any household help? 

Mr. Brez: Object. She says she has seen her but very 
little. 

The Court: Oh, I think he can ask her. 

By Mr. Bradley: 

Q. Do you know whether she has household help ini the 
house now? A. Yes, sir. 

Q. Did she have before? A. No. 

0. How manv times do you believe you have seen Mrs. 
George since the accident? A. Mrs. George used to call 
me up very frequently, and she would say, “I don’t!feel 
like coming out,” and I have seen her but very little, j 
Q. Do you notice any difference in her ability to! get 
around and attend to her affairs? A. Yes, she is quite a 
different person. 

Q. Does she tire easily? 

Mr. Brez: Object. 

35 The Court: That is leading; sustained. 

i 

i 


i 
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By Mr. Bradley: 

Q. What do you notice about her ability to get around 
since the accident as compared to what it was before? A. 
I notice she tires very easily; if she does anything she has 
to lie down. 

Q. When you went up to the office after the accident oc¬ 
curred did you see her leg, or her arm, or any part of her 
body? A. I saw her ankle was cut and bleeding when we 
got in the car. 

Q. That was when you got in the car, but up in the office 
'when this nurse made the examination. A. The hip, the 
side was red. 

Q. Just stand up and show the jury. A. It would be here 
(indicating). 

Q. Just turn around and show the jury. A. It would be 
here. 

Q. And when you got in the car what did you see? A. 
There was blood on the ankle and a cut in the stocking. 

#*#*#*>**** 

36 Cross-Examination 

By Mr. Brez: 

Q. Mrs. Klein, were you walking alongside of your sister 
when the accident occurred? A. Yes, I was. 

Q. You were both coming through the corridor to go 
down the steps? A. Yes. 

Q. When she went in the office did Mrs. George take her 
clothes off for examination there? A. She raised her 
clothes and lowered her pants and the nurse looked at her. 

Q. But she didn’t take her clothes off? A. Not entirely 
off, no. 

Q. Which side were you on with reference to Mrs. George, 
were you on her right side or her left side? A. I was on 
her left side. 

37 Q. Farthest away from the truck? A. That is 
right. 

Q. Walking alongside of her? A. That is right. 

• ••*•••••• 
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38 By the Court: 

j 

Q. Mrs. Klein, what kind of truck was this? A. It ^as 
a hand truck, but it wasn’t one of those square trucks, it 
was a long hand truck. 

Q. How high was it? A. It was just a little higher than 
that, if I can remember right (indicating). 

The Court: Can you stipulate that it is about six| or 
eight inches, gentlemen? 

Mr. Bradley: I think so. 

I 

i 

By the Court: 

Q. Now, was there a rail on each end of it which provided 
the method of propelling it ? A. A rail on the end but jnot 
on the side. 

Q. Not on the side. 

Now, was she hit by the front of the truck or on the side? 
A. There wasn’t any rail on the side—she was hit by |the 
end of the truck coming out through the door. 

39 Q. Was there a rail sticking up? A. I really 
couldn’t say. 

Q. Was there a rail on the back? A. There was a handle 
on the back that the man was pushing it by. I rememjber 
that. 

I 

* * # * # * # * • • 

By Mr. Bradley: 

Q. Mrs. Klein, will you look at the picture on the black¬ 
board ? 

The Court: Step down there, Mrs. Klein. 

Bv Mr. Bradlev: 

* * 

! 

Q. And tell us whether the truck was like that truck that 
you see there? A. The truck, I thought, had something in 
here (indicating). Of course, I didn’t see the truck 

40 until it struck her, and then we went right back to 

I 

the office, and we weren’t even going to the office 
until these other people insisted on it. 


j 

i 
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Q. You saw the truck after the accident? A. I saw the 
truck as it pulled away. 

Q. Is that the way the truck looked? A. This is the shape 
of the truck, a long, narrow truck, but T thought it had some¬ 
thing in there, but I wouldn’t be sure. It wasn’t a square 
truck. 

Q. Had you ever been in that store before? A. No. 

Q. Xow, the stair that leads downstairs goes which way ? 
A. AVe were going— 

Q. (Interposing) On the picture there. A. The stairway 
would be going this way (indicating). 

Q. And that is a large stairway, is it? A. Yes. 

Q. And where does it lead to? A. It leads down to the 
second floor and to the street floor. 

*#*«***#*• 

41 Thereupon Margaret Ann Moore was called as a 
witness for and in behalf of the plaintiffs, and being 
then and there duly sworn by the Clerk of the Court, as¬ 
sumed the witness stand and upon examination testified as 
follows: 

Direct Examination 
By Mr. Bradley: 

Q. Mrs. Moore, state your full name. A. Mrs. Margaret 
Ann Moore. 

Q. And where do you reside ? A. 3219 Nineteenth Street, 
Northwest. 

Q. That is Mrs. George’s home, I believe? A. That is 
right. 

Q. Are you employed there or do you room there? A. 
I have a room there with my son. 

Q. I don’t think the jury can hear you. You what? A. 
I have a room there for my son and myself. 

Q. How long have you been living there? A. Since the 
third of April, 1940. 

The Court: Since what ? 
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By Mr. Bradley: 

Q. What year? This year? A. 1940. 

Q. 1940? A. That’s right. 

Q. How long have you known Mrs. George? A.j Since 
the day 1 went there to look at the room. 

Q. Are you around the house a good deal? A. I ajm. 

# * # * * * * # # j * 

42 Q. Have you noticed Mrs. George in the running 
of the household? A. No, she doesn’t. 

Q. Do you know whether she does or not? A. She djoesn’t 
do anything. 

Q. Who attends to your room? A. The maid does. 

Q. And docs Mrs. George do any of the washing or iron¬ 
ing, or anything of that sort? A. No. j 

i 

# * * # * # * * #i* 

43 Yes, what does she do? A. She gets up i|n the 
mornings. She doesn’t do any work, however} The 

maid is there and prepares the breakfast, and the mjaid is 
there all day and Mrs. George doesn’t do anything, j 

* i 

# *• * # • # # # #j* 

i 

The Witness: She is lying down most of the tinje. I 
have never seen her do anything. j 

# m * # # * # # • | * 

44 Redirect Examination 

By Mr. Bradley: j 

Q. Do you know whether or not Mrs. George has ifieals 
served in her room? A. I do know that Mrs. George has 
had meals served in her room. 

Q. Frequently or infrequently? A. Quite frequently, 
and I have also carried them up to her. 

# # # * * * * * # * 

By Mr. Brez: 

Q. Did you ever see Mrs. George drive her automobile? 
A. Yes, I have seen Mrs. George drive her automobile. 

« * « # * * * * * * 

i 

i 

i 

! 


i 

i ( 
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45 Thereupon Dr. Louis A. Comet was called as a 
witness for and in behalf of the plaintiffs, and hav¬ 
ing been first duly sworn by the Clerk of the Court, as¬ 
sumed the witness stand and upon examination testified as 
follows: 

Direct Examination 
By Mr. Bradley: 

Q. What is your full name, Doctor? A. Doctor Louis A. 
Cornet. 

Q. Doctor Cornet, you are a physician practicing in the 
District of Columbia? A. Yes, sir. 

Q. For how many years have you been practicing? A. 
Nineteen vears. 

Q. Where is your office, Doctor Cornet? A. 1927 North 
Capitol Street. 

Q. Do you know Mrs. James M. George? A. Yes. 

Q. Or Mrs. Dora B. George? A. Dora B. George. 

Q. How long have you known her ? A. Oh, I guess I have 
known her 15 or 16 years or more. 

Q. You have been the physician for her family, I be¬ 
lieve? A. Yes. 

Q. Have you had occasion to treat Mrs. George for any¬ 
thing in the last year or tvro? A. Yes. 

46 Q. How long has she been under your care and 
treatment? A. Since October 26, 1938. 

Q. For what have you treated her? A. Back injuries. 
Q. What was the nature of the injuries? 

• ##*#**### 

The Witness: She came under my care on October 26, 
that is 1938, giving a history of having been in an accident, 
and at that time she had a sprain and abrasion and a con¬ 
tusion of the left ankle, and a contusion or bruise at the 
outside of the right leg, and abrasions of the right arm and 
bruises on the neck, and a left sacro-iliac sprain. 
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By Mr. Bradley: 

Q. What is a sacro-iliac sprain? Will you explain that 
to the jury? A. It is a sprain of the sacro-iliac joint; that 
is a lower back sprain, the joint between the sac ruin and 
lower portion of the spine and ilium, a portion of tljie hip 
bone. 

Q. What functions of the bodv does that involve? A. 

t * 

Well, it holds the body erect, and the spine is attached to 

it, and all motions of bending, all motions <j)f the 

47 hip and most of the ligaments are connected. with 
that joint. 

Q. Have you seen many of these sacro-iliac involve¬ 
ments? A. It is a very common thing. 

Q. WTiat usually is the cause of that, Doctor? Wh$t was 
the cause of that in Mrs. George’s case? A. Apparently 
due to the injury. 

Q. You say you have known Mrs. George a long time? 
A. I have. 

Q. You have never known—She had never complained 
of anything else before October 26? A. No; I have treated 
her for minor ailments, conditions of that' sort. I! don’t 
believe I have ever seen her down in bed. 

Q. You say she has been under your care and treatment 
continuously since the 26th of October? A. Yes. 

V I 

Q. What is her present condition with respect to j these 
injuries? A. The injuries, most of them—well, practically 
all of the bruises have healed up and disappeared, with the 
exception that she complains of some pain in the ankje and 
pain in the sacro-iliac joint on motion. 

Q. WTiat treatments have you been giving her? A. I 
have been giving her diathermy, electrical treatments, and 
sometimes I have strapped her back -with adhesive tj) sup¬ 
port it. 

Q. How often have you seen her, Doctor? A. (ph, at 
various times. Of course, for the first periodj after 

48 the injury I saw' her quite frequently; after that 
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once or twice a week. All together I can check up—101 
times. 

Q. What is your observance of sacro-iliac sprains and 

injuries as to responsiveness of treatment and possibility 

of recoverv? A. Thev are verv stubborn and many of 
• * • * 

them never recover completely. 

Q. Would a person of Mrs. George’s age and physical 
conformation, physical make-up, be less apt to recover 
than some one else who was younger? A. Much less than 
a younger person, that is true. 

Q. Do you think Mrs. George, in your opinion—Is this 
sprain continuing progressively, or is it standing still, or is 
she showing improvement? A. It improved up to a cer¬ 
tain stage, and from that time on, in my opinion, it has re¬ 
mained stationary. 

Q. Were there any scars left as a result of the contu¬ 
sion and sprain of the left ankle and leg? A. Yes, she had 
a scar on the ankle from the abrasion. 

Q. Was there a sprain of the ankle, did you say? A. 
Yes. 

Q. Have you had any treatment for that at all, any strap¬ 
ping, anything like that? A. Yes, the angle was strapped. 

Q. Are you using any light rays on her, Doctor? A. The 
diathermy, that is electrical, heat treatment. 

49 Q. In making comparison of Mrs. George’s con¬ 
dition now as compared with her condition when you 
first saw her on the 26th of October, 1938, would you say 
that there is any improvement, and if so how much? A. 
Yes, sir, there is an improvement. I would say she has 
probably improved somewhere roughly, in percentages, 
between 25 and 50 per cent to what it was at that time, be¬ 
cause at that time it was an acute condition. 

Q. In your opinion, Doctor, would you say Mrs. George 
was able to attend to the running and management of a 
three-story, ten-room, two-batliroom household composed 
of herself, her husband, son and daughter-in-law and one 
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other person without help? A. I didn’t get that about |he 
two other persons. 

Q. The household of herself and her husband and Son 
and daughter-in-law and one other person who has a rodm 
there, that makes a total of live people, a three-story houjse, 
ten rooms and two baths, would you say she would be able 
to run that house? A. No. 

Q. And do the cleaning and cooking? A. No, sir. 

Q. Or laundry? A. No, sir, in fact I instructed 

50 her not to do any laundry. 

Q. Having had her under treatment for two yeajrs, 
and seeing her once a week, would you say Mrs. Geoifge 
would make recovery sufficient to attend to her household 
duties as she did before? A. I doubt it very much. 

Q. Do you have any opinion as to whether or not her 
injury is going to be permanent? A. I think there will be 
some permanency there, yes. 

Q. In your opinion will she improve over her present 
condition now? A. She may improve some over her pres¬ 
ent condition, but as to complete recovery, that is, to get 
back to where she could take care of her house, as yjou 
stated before the injury, I don’t think she will. 

Mr. Bradley: I think that is all. 

Cross-Examination 

I 

By Mr. Brez: 

! 

Q. Doctor Cornet, do you know how old Mrs. George is? 
A. She is in her early fifties. 

Q. Does your record show the exact date? A. I haven’t 
it on this card. I have it on another card. I think it is 53. 

Mr. Brez: It is conceded Mis. George is 56 years old, if 
the Court please. 

The Witness: Yes. 

By Mr. Brez: 

Now, Doctor Cornet, after the first visit Mrs. Geoijge 
made to you on October 26, 1938, when did she ndxt 

51 visit you? A. Just a few days after that. 
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Q. Does your card show visits? A. I have the 27th here. 

Q. When after that? A. The 29th. 

Q. May I see these cards, please ? A. I doubt if you can 
read that (indicating). 

Q. Now, let me see this other card. A. I put this in my 
pocket this morning, T didn’t put in the ’39 cards, but visits 
ran approximately the same. 

Q. Did you examine Mrs. George with Doctor Hurston? 
A. Yes. 

Q. He was the clinic doctor? A. Yes, sir. 

Q. What date was that? A. I think that was around 
December 30, approximately at that time. 

Q. Of the year 1938? A. ’38. 

Q. And for all these treatments you gave to Mrs. George 
she came to vour office? A. Yes. 

Q. You never visited her? A. I did not, no, sir. 

Q. During this period did you treat her for anything 
else? A. No, sir. 

Q. Did you take an x-ray of Mrs. George’s in- 
52 juries? A. No, sir. 

Q. Didn’t you think it "was necessary? A. No, 

sir. 

Q. Do you know anything about her operation to have her 
tonsils removed? A. That was during an illness that she 
had along in June or July. 

Q. Of this year? A. Yes. 

Q. Did you examine her tonsils ? A. I had examined her 
tonsils previously, yes. 

Q. Did you recommend that she have her tonsils out? 
A. I didn’t think that they were giving her serious trouble 
at the time. 

Q. How? A. I didn’t think that they were giving her 
serious trouble at the time, no, sir. 

Q. So you didn’t recommend it? A. No, sir. 

Q. Do you know who took her tonsils out? A. I think 
it was—I think she mentioned Doctor Hadley, Doctor E. J. 
Hadley. 
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Q. Now, Doctor, does Mrs. George have what is known in 
medical parlance as lordosis ? A. She has a back curva¬ 
ture there, ves, sir. 

Q. Will you please explain to the jury what you mean by 
lordosis? A. That is a slight curvature of the spine. 

Q. An inward curvature of the spine? A. Yqs, 

53 sir, similar to what we sometimes call a sway-back. 

Q. A sway-back? A. Yes. 

Q. That is congenital, is it not? A. Yes, sir. 

Q. What effect does that have on a person when th^y 
get older, in the fifties? A. Very frequently it has no <jf- 
fect whatsoever; it is a common thing and causes no 
trouble. 

Q. Even when a person gets older? A. Even when! a 
person gets older. 

Q. And are heavy? A. Yes. 

Q. Do you know what Mrs. George weighs? A. She 
weighs around 162 or 163, the last time I weighed her. ; 
Mr. Brez: That is all. 

The Court: Step down, Doctor. 

Mr. Bradley: Oh, excuse me for one more question. 

Redirect Examination 

By Mr. Bradley: 

Q. Is this lordosis of which you speak the cause of Mjs. 
George’s condition? A. No, sir. 

Q. She has never complained to you of that conditioji? 
A. Never complained, and I have visited her rooming hou^e 
treating other members of the family and I have always 
seen her going around doing about three women’s work.j 
Mr. Bradley: That is all. 

54 Re-Cross-Examination 

I 

By Mr. Brez: 

Q. It is quite common, isn’t it, Doctor, that when a per¬ 
son gets to be about fifty years old, and has done lots bf 
housework, it isn’t uncommon for it to be more difficult? 
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A. I think that is common to all of us. After we get to a 
certain age it is more difficult to do our work; that is true, 
hut it doesn’t come on suddenly. 

Mr. Brez: That is all. 

Mr. Bradley: That is all. 

The Court: You may be excused, Doctor. 

Mr. Brez: May I ask just one question? What was the 
last time that you made a thorough examination of Mrs. 
George ? 

The Witness: It has been within the last month, I mean 
within the last two or three weeks. 

Mr. Brez: That is all. 

####****## 

Mr. Bradley: If your Honor please, I was thinking about 
putting on another witness for the purpose of proving that 
the boy who operated this truck was an employee of Sears, 
Roebuck and Company and was on duty at that time, 
55 but counsel say they will stipulate that to be the fact. 
Mr. Brez: Oh, yes, we will concede that to be the 

fact. 

Mr. Bradley: That is the plaintiff’s case. 

#########-»> 

60 Thereupon Robert Stallens Wheatley was called 
as a witness for and in behalf of the defendant, and 
being then and there duly sworn by the Clerk of the Court, 
assumed the witness stand and, upon examination, testified 
as follows: 

Direct Examination 

By Mr. Brez: 

Q. Mr. Wheatley, what is your full name? A. Robert 
Stallens Wheatley. 

###***•*** 

'Where vrere you employed— 

Mr. Bradley (interposing): I didn’t hear him say where 
he was employed now. 

The Witness: At the Sanitary Grocery Company. 
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By Mr. Brez: 

Q. Where were you employed in October, 1938? A. At 
Sears, Roebuck. 

Q. How long have you been away from Sears, Roebuck \ 
A. Since November, 1938. 

Q. Now, were you present there when a certain accident 
happened to Mrs. Dora B. George, who is sitting there at 
the table next to her counsel, in October, 1938? 

The Court: What is the answer? 

The Witness: Yes. 

61 The Court: The reporter can’t get your nod. 

The Witness: Yes. 

i 

By Mr. Brez 
Q. Talk louder. 

• i 

Did vou see the accident? A. Yes. 

Q. Where were you when the accident occurred to Mr^. 
George? A. I was pushing the truck. j 

Q. You were pushing the truck over which she fell? A- 
Yes, sir. 

Q. Will you look at that picture there on the blackboard 
—and stand up in your place—and tell us whether or not 
the picture of that corridor—not talking about the truck-j- 
whether or not the picture of that corridor represents ah 
accurate picture of that corridor as it was in 1938 whejn 
the accident occurred? A. Yes. 

Q. How? A. That is the way it was, yes, sir. 

Q. Now, will you please tell us—and you can use this 
pointer—show us how the accident occurred. 

The Court: Perhaps the jury had better step down. [ 
Don’t get in front of them. 

The Witness: I was pushing the truck. 

The Court: Can everybody see this all right? 

The Witness: And Mrs. George was coming down tlie 
aisle, and I started pushing the truck from the middle of 
this room, which is approximately thirty feet froln 

62 the door. I pushed the truck out, and by the timq I 
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got to where I could see the lady coming down the aisle 
I saw she was talking to the other lady and, as well 
as I can remember it, I said something—I don’t remember 
what it was—I told her to watch the truck, or look out, or 
something on that order, but she didn’t seem to hear the 
truck or me either, and, as well as I can remember, I 
stopped the truck about here (indicating), this end of the 
truck, in this aisle, and Mrs. George’s leg hit this corner 
right here on this side (indicating), and when she fell she 
began to get up, and I turned loose of the truck and went 
around to help her up. 

I don’t remember whether I asked her if she was hurt, or 
not, but when she got up she rubbed her leg a little bit and 
started on, and then she said, “Maybe I had better report 
that to the personnel officer,” or something, and Mr. Grapes 
and I both directed her to the personnel office, where she 
reported the facts. 

By Mr. Brez: 

Q. Now, Mr. Wheatley, will you take a pencil and make 
a mark on the photograph showing how far out you think 
the truck was when Mrs. George stumbled over it? 

The Court: Not how far out you think it was, but how far 
it w’as when she hit it, or it hit her. 

The Witness: It was right here (indicating). 

By Mr. Brez: 

Q. Is that the front end of the truck? A. Yes, that is the 
front end of the truck. 

The Court: Try this pen. 

Bv Mr. Brez: 

63 Q. Now, Mr. Wheatley, when you first saw Mrs. 

George she was walking with another lady; did I 
understand vou to sav that? A. Yes, sir. 

Q. And they were talking? A. Yes. 

Q. Did I understand you to say that? A. Yes. 
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Q. That the two ladies were talking as they were coming 
down the corridor? A. Yes, sir. 

Q. Now, where was your truck when you first saw Mrs. 
George? A. The truck was just about as far out as it ^s 
now, maybe not quite as far. 

Q. What did you do when you saw Mrs. George? A. I 
stopped the truck and said, “"Watch the truck,” or some¬ 
thing on that order. 

Q. Well, after you stopped the truck what happened? A. 
Well, Mrs. George seemed to walk into it. 

Q. And then what happened ? A. Then she fell. 

Q. Now, which way did she fall with respect to the truck!? 
A. Forward, I think. 

Q. Over the truck? A. Yes. 

Q. Did she fall on her hands or on her side, or how? A. 

I don’t exactly remember how she fell. 

64 Q. Did she fall forward over it? A. Yes. 

Mr. Bradley: You have asked that question. It ib 
cross-examination. I object to it. 

The Court: Yes; that is repetitious. 

By Mr. Brez: 

Q. What kind of a truck were you pushing? Does that 
picture there represent the truck? A. Yes, sir, that is ^ 
picture of the truck I was pushing. 

Q. Is that the actual truck? A. I don’t know whetheir 
that is the actual truck, or not; they had two of them. 

Q. Of that type? A. Yes. 

Q. That, is the type of truck you were pushing? A. Ye^. 

Q. W r hen that truck goes over the floor does it make any 
noise? A. Yes, sir, it makes quite a lot of noise. It is h 
solid metal truck. 

Q. It is what? A. Solid metal truck, and they have con¬ 
crete floors. 

Q. What kind of metal did you say it was? A. Soli^i 
metal. 

Q. And then a concrete floor? A. Yes. 
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Q. And it makes quite a good deal of noise? A. Yes. 

65 Q. Now, let me ask you this question: when it 
comes from this room into this room (indicating)— 

Mr. Bradley (interposing): Wait a minute. When it 
does what? 

Bv Mr. Brez: 

Q. When it comes out of this room here into this cor¬ 
ridor are the floors of the same level; do vou know? A. 
No, sir, the corridor is covered with linoleum. 

Q. And how about this floor in here (indicating)? A. 
That is the concrete floor I was speaking of. 

Q. So there is a difference in level between the two? A. 
The difference of the linoleum, yes. 

Q. Now, does it make any particular noise when it comes 
from the room into the corridor on account of the differ¬ 
ences in level? A. I don’t remember, but I should say it 
would. 

Mr. Bradley: 1 object to what he thinks. 

The Court: Objection sustained as to what he thinks. 

By Mr. Brez: 

Q. But it does make quite a good deal of noise, particu¬ 
larly going over the concrete; I understood you to say 
that? A. Yes. 

Q. Now, after Mrs. George fell did anyone help her up? 
A. I helped her up. 

Q. Did she have anything to say to you then? A. 1 don’t 
remember whether she did, or not. 

Mr. Brez: You may examine the witness. 

Cross-Examination 

By Mr. Bradley: 

66 Q. How old are you, Mr. Wheatley? A. Twenty- 
two. 

Q. And at the time of this occurrence in 1938 how old 

were you ? 
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Mr. Brez: It is obvious. 

Mr. Bradley: Well, I don’t know whether it is, or nojt 
I have the right to inquire about it. i 

The Witness: Twenty. 

By Mr. Bradley: 

Q. Had you reached your twentieth birthday then, dr 
passed it? A. I had reached my twentieth birthday an^l 
would be twenty-one. 

Q. How long had you been employed at Sears? A. Ap¬ 
proximately four months. 

Q. What were your duties there? A. Working in the 
stockroom and on the elevator. 

Q. This "was not part of your duties, pushing this truck? 
A. Yes. 

Q. What was the room you were coming out of? A. Re¬ 
ceiving room. 

Q. What were you doing with the truck? A. Going to 
push a load of merchandise from the freight elevator to 
the receiving room. 

Q. And you used this conveyance for that purpose? 

Yes. 

Q. Did you go back to get another load? A. Yes. 

Q. What time of day was it? A. It was mid-aftei*- 
67 noon. 

Q. It was mid-afternoon? A. Yes. 

Q. When you first saw Mrs. George how far away was 
she from the far end of the corridor? A. I don’t know hoj^v 
far away she was from the far end; she was approximately 
four or five feet from the truck. 

Q. Four or five feet. That would be about as far as^- 
well, can you approximate that for the jury? A. Yes, sis 
far as from me to the ladv or gentleman there, I wou^d 
say (indicating). 

Q. This lady here (indicating)? A. Yes. 

Q. That would be about ten feet? A. From here (indi¬ 
cating)—not quite ten; maybe a little more than five. I 
would say seven or eight feet possibly. 
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Q. When you saw her first you say she was talking to 
the other lady? A. Yes. 

Q. Could you hear her? A. Yes, sir, but I couldn’t hear 
what she was saying. 

Q. And she was struck at the point marked on the photo¬ 
graph? A. Yes. 

Q. You didn’t pull the truck back, or anything; you just 
left it right there. A. I didn’t have time to pull it back. 

Q. When you left Sears, Roebuck & Company 

68 where were you employed after that? A. I wasn’t 
employed any place at present; I went back home. 

My home is in Kentucky and I went back there and I was 
out of work for several months, and I went to work for 
Kaufmann and Straus, Louisville, Kentucky. 

Q. How long have you been back in Washington working 
for the Sanitary? 

Mr. Brez: I object, your Honor, to going into the young 
man’s personal affairs. 

The Court: It mav have some bearing. 

By Mr. Bradley: 

Q. Where were you employed? You left Sears, Roebuck 
in 1938? A. Yes. 

Q. Around the first of November; do you remember? A. 
No, sir, I don’t remember; it was near the middle or last 
part of November, as I remember. 

Q. The middle or last part of November? A. Yes. 

Q. And then you went back to your home in Kentucky? 
A. Yes. 

Q. And then you were out of work for about three weeks? 
A. Yes, sir. 

Q. And then you went to work for this— A. (interpos¬ 
ing) Kauffmann and Straus. 

Q. At Louisville? A. Yes, sir. 

Q. What were your duties there? A. I worked in the 
delivery department, and worked in the stockroom, 

69 and sometimes I helped the engineer; that is about 
ah. 
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Q. How long did you work there extra at Kaufraann ajnd 
Straus ? A. Oh, I don’t know how long, and I also worked 
as an extra at General Motors Accessories. 

Q. You worked as extra at Kaufmann and Straus atod 
then at General Motors? A. Yes, sir. 

Q. Did you work at both places at the same time, one 
day at one place and one day at another? A. No. 

Q. You did not? A. No, sir; I worked one week steady 
at General Motors because I could make more money, j 
Q. How long were you at Kaufmann and Straus ? | A. 
Maybe from about three weeks after I went home until I 
came back to Washington. 

Q. Then with the exception of that one week at General 
Motors vou were at Kaufmann and Straus? A. Yes, sir. 

Q. And when did you come back to Washington? j A. 
About the latter part of March or the first part of April. 
Q. What year? A. 1939. 

Q. Where had you been employed before you went to 
work for Sears, Roebuck & Company? A. At the L & N 
Railroad in Kentucky. 

70 Q. What was your salary at the L & N Railroad? 
Mr. Brez: I object. 

The Court: That is going pretty far. 

Mr. Bradley: I think, if your Honor please, I have a 
right to go into that. 

The Court: I sustain the objection as to what his salary 
was before the accident occurred. 

Mr. Bradley: I note an exception. 

The Court: Yes. 

i 

i 

By Mr. Bradley: 

| 

Q. What was your salary at Sears, Roebuck & Company? 
A. Sixteen dollars a week. 

Q. What was your salary at Kaufmann and Straus!? 
Mr. Brez: What was that question? j 

Mr. Bradley: What was his salary at Kaufmann i and 
Straus? j 


i 


j 
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Mr. Brez: It seems to me we are going: a little far. 

The Court: I will overrule the objection. Of course, 
there is even a limit to cross-examination. 

Mr. Bradlev: I understand, vour Honor; I am trying 
not to transgress it. 

The Witness: At Kaufmann and Straus it was $12.50 a 
week. 

Bv Mr. Bradlev: 

* w 

Q. Have you worked at Sears, Roebuck & Company since 
November, 1938? A. When I first came back to Washing¬ 
ton I went to Mr. Jacobs, the manager of Sears, Roebuck 
& Company, and asked him to put me back to work, and 
he put me on a truck, and shortly after that the truck 
71 drivers joined the union and we were all transferred 
to the Jacobs Transfer, and I don't know how long 
I was with Sears. 

Q. Why did you leave Sears, Roebuck & Company? A. 
Because I wanted to find work at home. 

Q. You wanted to better yourself by going back home? 
A. I don’t know as I would have bettered myself any, but 
I just wanted to go back home. 

Q. You were homesick? A. You might say that, yes, sir. 

Q. Now, had you been in Washington before you went to 
work for Sears, Roebuck & Company? A. The first time? 

Q. Yes. A. I went to work for Sears & Roebuck just a 
week or two after T came up here. 

Q. You were pretty homesick at the time you went home? 
A. Yes. 

Q. Did you leave Sears, Roebuck & Company voluntarily 
or were you discharged? A. Voluntarily. 

Q. And when you went back you went back as helper on 
a truck; you didn’t have charge of driving it, just deliver¬ 
ing from the back end? A. Just a helper, yes, sir. 

Q. Are you sure Mrs. George was the one who said, “I 
think I ought to report this,” or did someone else tell her, 
“You ought to report this”? A. Yes, sir, I am sure about 
that. 


I 
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72 Q. Did you make a report about it? A. I talked 
to Miss Boyle about it. 

Q. You didn’t make any written report? A. No, sir] 1 , I 
didn’t make any written report. 

Q. Didn’t you say to Mrs. George when this truck hit her, 
“I am sorry I hit you. I hope I didn’t hurt you,” or, “Did 
I hurt you?” something to that effect? A. I probably said 
—I probably asked her if she was hurt, or probably s<jid, 
“I am sorry if you were hurt,” but I don’t think I safid, 
“I am sorry I did hit you,” because I don’t think I did.! 

Q. You think you did not? A. I know I didn’t. 

Q. You now remember that you said that. Do you Ire- 
member whether you said anything else? A. Yes, silt, I 
said—I probably— 

Q. (interposing) Not probably. A. I am sorry; I doln’t 
remember exactly what, but T said something to her, yes, 

sir; I couldn’t have helped it. i 

* * * * * # * * # ; • 

73 Thereupon Roger William Grapes was called! as 
a witness for and in behalf of the defendant, and i be- 

ing then and there duly sworn by the Clerk of the Court,jas¬ 
sumed the witness stand and, upon examination, testified as 
follows: 

! 

Direct Examination 

i 

By Mr. Brez: 

i 

Q. Mr. Grapes, what is your full name? A. Roger Wil¬ 
liam Grapes. j 

Q. How old are you? A. Twenty-six. 

Q. Where are you now employed? A. Sears, Roebuck & 
Company, 911 Bladensburg Road, Northeast. 

Q. Where were you employed in October, 1938? A. Ves, 
sir. 

Q. Where? A. In the receiving department on the tjiird 
floor, sir. 

Q. Of Sears, Roebuck & Company? A. Yes. 

Q. And you have been continuously so employed 

74 from that time until this time? A. Yes, sir. 


j 

i 

i 
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Q. And are still there? A. Yes. 

Q. Now, Mr. Grapes, did you witness an accident on Oc¬ 
tober 25, 1938, when Mrs. George, sitting here by her coun¬ 
sel, was injured? A. Yes. 

Q. Where was that? A. On the third floor. 

Q. Did you see it? A. Yes. 

Q. Where were you standing? A. 1 was standing to the 
rear of the doorway, about three feet back from the door on 
the right-hand side. 

Q. Now, Mr. Grapes, I will ask you to look at that photo¬ 
graph on the blackboard and say if that represents the 
aisle, or corridor, where that accident occurred. A. It does, 
sir. 

Mr. Brez: Now, if your Honor please, this photograph 
has been used as evidence and, so there won’t be any ques¬ 
tion about it, T desire formally to offer it in evidence. 

The Court: Is there any objection? 

Mr. Bradley: You what? 

Mr. Brez: I desire formally to offer it in evidence. 

Mr. Bradley: I have no objection except 1 don’t admit 
that that truck was there. 

Mr. Brez: No; for the purpose of showing the corridor. 

Mr. Bradley: But the truck is no part of the evi¬ 
dence ? 

75 Mr. Brez: No. 

The Court: Very well: it will be received for the 
purpose you have indicated. 

Mr. Brez: Yes, sir. 

The Court: Not for the purpose of showing the position 
of the truck at the time of the accident. 

Mr. Brez: No, sir, only as shown by the evidence of the 
witness. 

The Court: Oh, that is different. 

Mr. Bradley: Wait a minute; I don’t understand “by the 
evidence of the witness.’’ I have no objection to the photo¬ 
graph going in. 

Mr. Brez: "What I mean is this: that the young man tes¬ 
tified that the truck was out there (indicating), and that tes- 


timony stands as it is, but I am not saying that you ad^nit 
the truck was there, or anything like that. I understand 
that. 

(The photograph in question was received in evidence and 
was marked by the reporter, “Defendant’s Exhibit No. II”) 

By Mr. Brez: 

Q. Now, Mr. Grapes, will you go up to the blackboard, 
take this pointer, and show us where you were standing? 

Move back a little. 

A. 1 was standing right back of this door here, approxi¬ 
mately in this position here, directly behind the end here 
of this door jamb, about three feet back, and from that 
position I had a view’ up this corridor approximately from 
this end here approximately eight feet up along this wall; 

in other w’ords, I could see up this corridor, jthe 

76 middle of the corridor about four feet bevond this 

* 

door jamb from wdiere I w’as standing. 

Q. What did you see? A. When I first looked up I sjaw 
tw’o ladies walking south in this corridor, coming from the 
north. They were talking to one another; they w T ere looking 
at each other, facing each other and walking towards the 
stairw’ay dow T n here at the south, and the truck at the ttyne 
w’as approaching the doorway; it had started from thirty 
odd feet back of the doorway in the receiving department, 
and was about to cross the aisle, and at the time th|esc 
women were walking down the aisle they w-ere approaching 
the truck, and the operator of the truck, Mr. Wheatley, 
gave out a warning w T hen they were about to pass, orj in 
front of the truck; they didn’t seem to heed it, they w r ere 
apparently very engrossed in their conversation, just kppt 
on coming, and I gave a word of warning simultaneously, 
but it wasn’t in time, or didn’t register on the mind, I shojild 
say, to the effect that they stopped. Mrs. George stumbled 
over the end of the truck after Mr. Wheatley had stopped 
the truck completely, and as she stumbled she fell over! in 
this direction (indicating), out of my view 7 , and from the 
position w’here I was standing I just could see her feetj; I 
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just got up there to help what I could, but she had partly 
arisen by the help of Mr. Wheatley, so I told her to report 
to Mr. Jacobs, the superintendent of our department, or our 
store, rather, and she did—she started in that direction 
and T presume she did, and 1 went on back in the receiving 
room. 

Now, Mr. Grapes, what kind of a truck was it Mr. 

77 Wheatley was pushing? A. 1 am almost certain it 
was exactly the same truck that is in this picture. 

0. Now, how about anv light in this corridor? Is there 
any light in that corridor? A. Yes, there is; at that par¬ 
ticular spot there was no light, but about four feet this side 
there is a big light. 

Q. What kind of light? A. Electric light, and there is a 
stairway with a transom just south of this point, a transom 
and a light from the window in the stairway, and the electric 
light. 

Q. And is there an electric light back here in the hall? 
A. Yes, there is an electric light back here in the hall. 

Q. Now, how far had the truck gone through the 
doorway before Mr. Wheatley stopped; do you know? A. 
It was—T would say the back end of the truck was pretty 
near even with the wall here, or about in here (indicating). 

Q. Where was the front ? Try to mark it with your pencil. 
A. I would say the front was right about in here where this 
other mark is (indicating). The back end of this truck was 
even with the door here, and T would say the truck is ap¬ 
proximately five foot long, and across the hall is eight feet, 
so it left three feet on this side. 

Q. The truck, as 1 understand it, was absolutely still when 
Mrs. George stumbled over it? A. Yes. 

78 Q. Do you know how she went, forward, over the 
side, or how she fell? A. As I say, I didn’t see her 

hit the ground, the floor, but she sort of stumbled with her 
hands first, but T couldn’t see just how she landed. 

Q. Now, how did she arise, or had she arisen by the time 
you got there? A. She had partly arisen: however, 1 didn’t 
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assist because she was assisted by Mr. Wheatley, anti she 
was practically on her feet when I got up there. 

Q. Now, did you say anything, or did she say anything— 

Mr. Bradley (interposing): Just a minute. When? When 
did she say anything? Do you mean before the accident? 

| 

By Mr. Brez: 

Q. Did she say anything immediately after the accident? 
A. She said something; I am not sure just what she|said, 
but I did ask her to make a report to Mr. Jacobs about the 
accident. 

Q. Now, Mr. Grapes, does that truck make any noise *when 
it is rolled over the floor? A. Absolutely; it makes a lot of 
noise. You can hear it—just for example, I have been <iown 
on the second floor and you can hear the truck on the second 
floor beneath as it rolls around on the third floor. Itj: is a 
very noisy affair. It has metal wheels, and small ljnetal 
wheels on plain cement makes a lot of noise in this big room. 

Q. Where was the cement; back in here (indicating)? 
A. Yes. 

79 Q. And this was covered with what (indicating 
corridor)? A. That is composition tile. 

Q. WTiat about the levels of the floors between this jroom 
and this one (indicating); are they on the same level I? A. 
No, the thickness of the tile makes a difference of, I should 
sav, an eighth of an inch. 

Q. What about the noise coming from one room to an¬ 
other? 

Mr. Bradley: Just a minute. What do you mean?j 
By Mr. Brez: 

Q. The noise of the truck coming from this room into this 
part (indicating). A. It makes plenty of noise when it hits 
that little elevation; when it hits that first piece of tile there 
and jars the wheels it makes a sound. Anyone standing 
anywhere near couldn’t possibly help but hear it. 

Q. Mr. Grapes, at wdiat speed was this truck being pushed 
through this door by Mr. Wheatley; do you know? 


j 

j 
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Mr. Bradley: Just a minute. Do you know? 

Mr. Brez: Do you know? 

Tlie Witness: It was an even gait, or walk; I wouldn’t 
say fast or slow, just medium, a medium walk. 

Mr. Brez: You may examine. 

Cross-examination 

By Mr. Bradley: 

Q. You say you have been employed at Sears, Roebuck 
for liow many years? A. Five years. 

80 Q. What is your position there ? A. At the present 
time I am assistant service adjustment manager. 

***#*##*•* 

Q. Where is your office; on what floor? A. It is on the 
third floor. 

Q. On the third floor? A. Yes, sir. 

Q. And with respect to that photograph of the corridor 
there, where is it ? A. It is to the end of the corridor. The 
corridor is halfway of the building; it divides the 

81 east and west; at the rear of the corridor you make 
a right turn, right angle. 

Q. At the rear of the corridor in this photograph you 
make a right turn? A. Yes, and it is on the right side of 
the building. 

Q. What is there; what is kept in the place back of that 
door where the truck came out ? A. The door to my left was 
at that time the receiving department where merchandise is 
unpacked, checked and marked, and on the right side w r as a 
storeroom for merchandise coming from the platform to be 
checked. 

Q. And you were standing in the receiving room? A. 
That is right. 

Q. What time of day was this? A. I don’t know’offhand; 
I don’t remember. 

Q. Well, was it afternoon, mid-afternoon, or when? A. I 
can’t remember. 

Q. But it w’as in the afternoon, wasn’t it? A. I don’t 
remember. 
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Q. You don’t remember what time it was? A. No. 

Q. Had you had your lunch? A. I don’t remember! 

Q. All you remember is that you saw them talking, hnd 
you were about three feet back in the room, and you re¬ 
member the truck coming out there, and you saw them talk¬ 
ing; you remember all of that, but you don’t remember 
whether you had had your lunch, or not ? A. No, Isir. 

82 Q. You wouldn’t say whether it was afternoon or 
evening? A. No. 

Q. What were your duties? What was your job? Whjere 
was your desk? A. I w T as head of that department, j 
Q. Of the receiving department A. Yes. 

Q. What were you doing in that room? A. That was jmy 
place of business. 

Q. And you were standing at that point; you were looking 
south? A. Coming south. 

Q. And you were standing at the southern end of that 
door of the receiving room ? A. Yes. 

Q. Just watching? A. No, sir, I was working at a tolble. 
Q. You were working at a table? A. Yes. 

Q. Did anything attract your attention to these ladiies 
coming down there? A. Just the presence of someone 
coming down the aisle, and the noise of the truck; I jiist 
looked up. 

Q. Where was it when you first saw it? A. It was cojm- 
ing across the aisle into the room where I was working, j 
Q. Coming into the room? A. That is right. 

83 Q. He had come in and discharged his merchan¬ 
dise and he was going out. Where did you noticd it 

go out? A. As it passed my door. 

Q. As it passed your door? A. Yes. 

Q. How far did it go out after it passed you? A. Tjhe 
back end of the truck was even with the door jamb. 

Q. What is the length of that truck from the front end ito 
the rear end of it, not including the handle? A. Five fefet. 

Q. Five feet, and that handle is on a slant, I imagine, isii’t 
it? A. No, straight up. 

i 

i 


I 
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Q. Someone pushing that truck would probably be how 
far from the end of the truck? A. He was about five or six 
inches. 

Q. Five to six. They wouldn’t be but six inches from 
the end of the truck? A. That is right, sort of leaning over 
the handle to push it. 

Q. Was the truck making any more noise than usual that 
day? A. Xo, sir, not any more than was usual. 

Q. And yet the noise it makes, as on that day, was such 
that you could hear it on the second floor? A. Yes. 

Q. And you heard the ladies talking ? A. No, I saw their 
lips moving. 

84 Q. Oh, you saw their lips moving and instead of 
looking forward they were both looking at each other? 
A. That is right. 

Q. Are you still in Sears, Roebuck & Company’s employ¬ 
ment ? A. Yes, sir. 

Q. You are a stockholder? A. I am. 

Mr. Bradley: That is all. 

Redirect Examination 
Bv Mr. Brez: 

w 

Q. How many shares of stock do you have in Sears, Roe¬ 
buck & Company? A. I think it is approximately five; I 
don't know exactly. We have a profit-sharing fund that 
the employees put in five per cent a week of their salary; 
during the year they put up a certain sum set up by the 
trustee board, and with that they purchase stock. It de¬ 
pends entirely on how much you save and on how much the 
company makes during the year. 

Mr. Bradley: Just a minute. I don’t think that is re¬ 
sponsive to the question. He says he has about five shares. 
I have no objection to showing the extent. 

By Mr. Brez: 

Q. And that is how you acquired your five shares? A. 
That is right—save something each week. 
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Q. Mr. Grapes, let me ask you this question: Was there 
anything along the corridor like kitchen cabinets, or Any¬ 
thing like that along these walls (indicating) I A. 

85 No, sir. 

Q. Was there any merchandise at all displaced? 
A. No, sir. 

Mr. Bradley: If the Court please, it is not proper cr^ss- 
examination. I object to it. 

The Court: Redirect? 

Mr. Bradley: Redirect. 

Mr. Brez: If your Honor please, it is something I forjgot. 
The Court: I will give you an opportunity to bring it but. 

By Mr. Brez: 

Q. There was nothing displayed there? A. No, sir. 

Q. And it was the same kind of a truck as we have hbre? 
A. That is right. 

Mr. Brez: That is all. 

Re-cross-examination 

By Mr. Bradley: 

Q. How wide is that door where the truck is standing? A. 
Five feet across. 

Q. Five feet across, and how far, when Mr. Wheajtley 
came out with the truck, how far was he from the south end 
of the doorw r ay? A. I would say he wras about three feet 
from the south end. 

Q. And his truck is about two feet wdde? A. That is 
right—no, it isn’t tw T o feet; it is about eighteen inches; 

Q. Indicate to the jury. A. about that far (in- 

86 dicating). 

Q. Hold your hands so they can see. A. Approxi¬ 
mately that (indicating). 

Q. And about five feet from the south of the door, andjthe 
truck is eighteen inches? A. Yes. 

Q. He w’as, then, three feet from the other side? A. jSTo; 
I was giving it from the end of the truck to the middle of 
the door. 


i 
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Q. Then you want to change your testimony A. No. 

Q. How far was it from the north end of that truck to the 
north end of the doorway? A. I would say it was about a 
foot, about one foot ten inches, something like that. 

Q. You remember all of that, do you? A. Yes. 
##*#####** 

87 Thereupon Dr. Maxwell Hurston was called as a 
witness for and in behalf of the defendant, and hav¬ 
ing been first duly sworn by the Clerk of the Court, assumed 
the witness stand and upon examination testified as follows: 

Direct Examination 

By Mr. Brez: 

Q. Doctor Hurston, your full name is Doctor Maxwell 
Hurston? A. Yes. 

Q. Are you a practitioner of medicine in the District of 
Columbia? A. Yes, sir. 

Q. How long have vou been such ? A. Ten years. 

Q. Where is your office? A. 418 Florida Avenue, North¬ 
east. 

Q. Now, Doctor Hurston, did you have occasion or not, 
in October, 1938, to examine the plaintiff in this case, Mrs. 
Dora George? A. I did, yes, sir. 
#####*#### 

89 Doctor, do vou remember when vou first examined 

90 this lady? A. Well, according to my best knowledge 
it was December, 1938; no, wait a minute, October, I 

imagine, was the first examination and December was the 
second. 

Q. Now, she was sent to you by Sears, Roebuck and Com¬ 
pany for examination? A. Yes, sir. 

Q. And do you know how long after the accident, how 
long it was after the accident you first examined her? A. I 
examined her the day after the accident happened. 

Q. She came to your office ? A. Yes. 

Q. Alone? A. I don’t recall whether there was anyone 
with her or not. 
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Q. Now, did you make an examination of her at that tijne? 
A. I did. 

Q. A careful and thorough examination? A. Yes. 

Q. Now, what did you find in reference to her physical 
condition and in reference to any signs of an accident that 
she had had the day before at Sears, Roebuck and Cjom- 
pany? A. Well, I can recall that she had, at the first exam¬ 
ination she had complaints of pain in her ankle, I think it 
was her left ankle, I am not sure, and she also complained 
of a bruise to her right thigh, and that she had some pain 
in her leg muscle and also some pain in her back. 

Q. Now, what did your examination disclose in reference 
to these complaints by Mrs. George? A. The only positive 
findings I found the day after the accident happened 
91 was some tenderness along the cervical muscles, that 
is, the neck muscles. 

Q. The what? A. The neck muscles. 

Q. Yes? A. I found she had a bruise on her right tljiigh 
about seven inches long, and she also had a scratch about 
two and a half inches long, I should imagine, on the iiiner 
surface of the left ankle, if it was the left ankle; I dion’t 
recall whether it was the right or left, but it seems to nke it 
was the left ankle, and there was some complaint of pain 
in the back. There was some tenderness when you pressed 
on the back, but otherwise there were no other symptomis or 
no other findings that I could make out. 

Q. Now, with reference to her back, could you find {Any¬ 
thing wrong with her back objectively rather than subjec¬ 
tively? A. The only thing was what she complained of; it 
was more subjective than objective. Her motions were not 
restricted in any respect. She had full use of her limbs. 
She could raise her legs and squat normally. Other tjhan 
that there was nothing wrong there about which she!did 
complain in her back. 

Q. Did you examine her sacro-iliac region? A. Yes.j 

Q. Did you find anything wrong there? A. Nothing niore 
than I have mentioned. 


i 

i 

i 

i 

i 

j 

j 

i 


I 



50 


Q. Now, if a person injures the sacro-iliac region is there 
a method of determining the injury there? A. I 
92 think so. 

Q. How do you tell ? A. Well, a patient, when they 
sustain an injury to the sacro-iliac region, usually has some 
tilting of the spine. 

Q. They what ? A. Have some tilting of the spine to one 
side or the other, which is due to spasm of the back muscles, 
because they contract and pull the spine over to the side of 
the injury, and also some tenderness on straight leg raising, 
and there is usually some limitation of straight leg raising 
in sacro-iliac strain, which is limited to the side of the strain. 
Ordinarily a person with sacro-iliac strain cannot carry out 
the motions of stooping, squatting, or raising of the legs 
without a considerable amount of pain. 

Q. Did you find Mrs. George able to do these movements 
without complaint? A. She complained of some pain, but 
she carried them out fairly well. 

Q. Did you find any external bruises on her back at all ? 
A. No, there was no evidence of any bruises. 

Q. Of any kind, or anything to show she was injured in 
her back? A. No. 


Q. Now, Doctor Hurston, when did you examine Mrs. 
George again? A. It was in December, 1938. 

Q. Where did you examine her then? A. I believe I ex¬ 
amined her at my office. 

Q. Do you know whether you examined her in con- 
93 junction with any other physician, or her owm physi¬ 
cian, or not? A. I don’t recall. 

Q. How? A. I don’t recall examining her with her own 
doctor. 


Q. What did your second examination disclose? A. Well, 
wrhen I saw her the second time she was still walking with 
a slight limp on that left ankle, and she had an elastic sup¬ 
port, bandage, on the ankle, wiiich extended from the toes 
up the ankle about six or eight inches, but wffien the ankle 
was examined there w’as no sign there, the scratches w T ere 


completely healed up; the patient had no flat foot, she could 
stand on her foot and bear weight. 

As far as her back was concerned there were no objective 
findings at all, and the patient could carry out the motions 
then as well as she did on the original examination. 

Q. Now, Doctor Hurston, did you find any condition, qny 
congenital condition of Mrs. George’s spine? 

# * # * # # # # # I # 


The Witness: The only thing that might be congenital, 
might be considered congenital or acquired ove| a 
94 long period of time is the fact that Mrs. George has 
what we call lordosis of the lumbar spine, and that 
means that she doesn’t stand very erect; in other words, >^ou 
see people that stand up normally, they have a more corr|ect 
or normal curve to the spine, but in lordosis it has a ten¬ 
dency to increase the lumbar curve and throws your b^tck 
out, and it generally is not as strong as in a normal sppe 
without any defects of that nature. 

Q. Now, will you explain more simply what you mean!by 
lordosis? Is it a curvature of the spine in one particular 
direction ? A. It means an increase in the curvature of j;he 
lower spine. 

Q. Can you demonstrate on me? A. I think I can show 
you on the board. 

(Thereupon the witness went to the backboard and dre-fr a 
diagram.) 


The Witness: This is the neck portion up here, and then 
on down this is leading into the lumbar area toward the 
lower extremities. We have the normal curve here of the 
dorsal spine about like that (indicating), and then the nor¬ 
mal curve of this part; but in lordosis it is curved this way 
(indicating), and you can see in this kind of spine the center 
of gravity of weight there, that normally is shifted so that 
you have less support of weight above with that kind! of 
spine than when it is normal. 
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By Mr. Brez: 

Q. Now, Doctor Hurston, what effect would a curvature 
of the spine be apt to have on a person of Mrs. 

95 George’s height, weight, and age? A. Well, I know 
that patients, especially in women, 1 mean you see 

that more frequently in women than men, and especially in 
women patients with this type of pain, they are more apt to 
complain of low back pains than those with a normal spine. 

Mr. Brez: Now, if your Honor please, I am going to ask 
that Doctor Hurston be allowed to look at his notes. I feel 
that from our point of view it is very important that we 
know the dates of these examinations, and also whether 
Mrs. George injured her right ankle or left ankle. He says 
that his memory is that it was the left ankle. Now, I am 
anxious to make certain. 

#*##*##*## 

96 The date of the first examination was October 26. 
The Court: When was the second? 

The Witness: The second examination was made on De¬ 
cember 30,1938. 

Mr. Bradley: December 30, Doctor? 

The Witness: Yes, sir. 

The Court: Was it the right or left ankle ? 

The Witness: The left ankle. 

The Court: Was Doctor Cornet present on either occa¬ 
sion ? 

The Witness: I have no record as to whether lie was or 
was not. 

By Mr. Brez: 

Q. How? A. I have no notes here as to whether he was 
or was not. My records don't show whether Doctor Cornet 
was present or not. 

Mr. Brez: It is conceded anyway. You may examine the 

witness. 
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Cross-Examination 

By Mr. Bradley: 

. 

Q. You say your office is at 418 Florida Avenue, North¬ 
east? A. Yes. 

Q. Is that a private office or is it a clinic? A. It is a pri¬ 
vate office. I operate it. It is called the clinic, but I operate 
the clinic myself. 

97 Q. What do you call the clinic? A. The Union 
Market Workmen’s Compensation Clinic. 

Q. Union Market Workmen’s Compensation Clinic? A. 
Yes, that is right. 

Q. Are you the only physician there? A. I am the oiie 
who takes care of the patients there. 

Q. Is anyone associated with you? A. Yes. 

Q. Who? A. Doctor Edward Cafritz. 

Q. Does he spend any time there? A. Not in the office, nj>, 
sir; he takes care of the major surgery at the office. 

Q. Is that a public clinic or a private clinic? A. It is|a 
private clinic. 

Q. Is it known as the Workmen’s Compensation Clinic^? 
A. Yes, sir. 

Q. What are your relations with respect to employment 
by Sears, Roebuck and Company? Are you physician fpr 
that store? A. Well, I examine all of their—that is, their 
preemployment examinations; I take care of any of their 
employees who are injured in the line of duty, and I make 
examinations of patients who are injured in the store <j>r 
about the premises. 

Q. That is, you take care of employees who are injured 
and customers— A. (Interposing) Or what? 

Q. The customers or patrons who are injured afe 

98 sent to you also? A. I examine them; I don’t treiit 
them. 

Q. And that is how Mrs. George happened to come to yolk? 
A. Yes. 

Q. Do you know how you happened to make the second 
examination? A. Did I make a second examination? 

I 

i 
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Q. How did you happen to make the second examination ? 
A. Sears, Roebuck and Company requested me to do that. 

Q. Doctor, you said you found mostly subjective symp¬ 
toms? A. Yes. 

Q. Mrs. George did whatever you asked her to do, move¬ 
ments of bending, and so forth ? A. Yes. 

Q. And she did try to do everything you asked her to do 
even though it caused her pain ? A. Yes. 

Q. You didn't try to have her do anything she couldn’t 
do? She made every effort to do it, didn’t she? A. Yes. 

Q. This bruise on the right leg and thigh, was it about 
seven inches in diameter? A. Xo, I said the bruise on the 
right thigh was about seven inches long, and it was about 
two inches wide. 

Q. And then there was a cut on her left ankle, left leg? 
A. It was just a scratch on the left ankle, it wasn’t a cut; 

it was superficial and didn’t require any sutures, 
99 anything like that. 

Q. How long was that ? A. I should judge about 
two or two and a half inches. 

Q. And when you saw it approximately two months later 
it was gone? A. Sir? 

Q. When you saw it approximately two months later it 
was gone? A. Yes, when I saw her in December it was 
gone. 

Q. Now, this tenderness in the back on pressure was the 
sacro-iliac region, wasn’t it? A. Yes, lumbar and sacral 
region; it is all in the same region. 

Q. Isn't the lumbar-sacro-iliac region close to the center 
of nerves that comes over the system? A. Xo, the lumbar- 
sacral region is just one area in the spine which probably 
has as many nerves underneath it as any other part of the 
spine. 

Q. But it is a nerve center, just the same as any other 
part of the spine would be, it covers the whole region, 
doesn’t it? A. Xo, the lumbar-sacral region is the area 
which designates the union of the lumbar spine with the sa¬ 
crum. 
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Q. Now, you say Mrs. George had an acquired inward 
curve, or quite a sway-back? A. Yes. 

Q. Is there any such thing as a normal spine wherje the 
curvature is the same in everybody’s spine, or doesn’t 
everybody have some eccentricity there? A. No, I 
100 wouldn’t say that. I think, after all, they must ar¬ 
rive at a certain normal among a large group of 
people, and in examining large numbers of people we find 
a certain curve in a certain group that are consideredj nor¬ 
mal, and this type of sway-back which you describe js an 
abnormal condition, it is not normal. 

Q. But you have seen it many times? A. Oh, yes. 

Q. It isn’t indicative of any difficulty unles there is a dif¬ 
ficulty there? A. Well, I have seen many patients! who 
made no complaint, and I have seen some that do complain 
of low-back pain. 

* * * * # # # # * \ * 

102 Q. Was there any bruise on Mrs. George’s neck? 
You said that there was tenderness there. A.'Yes, 

but no physical evidence. 

Q. But a fall such as you described might qause 

103 pain, or injury, in other parts of the body other ithan 
that which came in contact with the ground ?| A. 

Well, if a person fell on a certain part of the body, like over 
the thigh, I mean she did have a bruise there because it 
came up in 24 hours, and just as much as I would assume 
that she had an injury there I would be justified in assum¬ 
ing that she would have some evidence of injury elsewhere 
if there was any contact with some object. 

Q. Doctor, don’t you know that an injury to the sacro¬ 
iliac is so sensitive that an injury to or a bruising in other 
parts of the body is referable to that— A. (Interposing) 
No, sir, I never heard of that before. 

# # # * # # # # # { # 

104 Thereupon Dr. Custis Lee Hall was called as a! wit¬ 
ness for and in behalf of the defendant, and being 

then and there duly sworn by the Clerk of the Courts as- 


i 
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sumed the witness stand and, upon examination, testified as 
follows: 

Direct Examination 
Bv Mr. Brez: 

Q. Doctor Hall, what is your full name? A. Custis Lee 
Hall. 

Q. Do you practice medicine in the District of Columbia? 
A. Yes, sir. 

Q. How long have you been engaged in the practice of 
medicine in the District of Columbia? A. Twenty years. 

Q. Before that did you practice any other place? A. Yes, 
Boston, New York, and abroad. 

Q. How long have you been engaged in the practice of 
medicine? A. Twenty-six years. 

Q. How? A. Twenty-six years. 

Q. Are you a specialist in any line? A. Yes. 

Q. What ? A. Orthopedic surgery. 

Q. How long have you been engaged in that specialty? 
A. In the study of orthopedic surgery twenty-six 
years. 

105 Q. Will you please, in a word or two, explain to 
the jury what you mean by orthopedic surgery? A. 
It is that branch of surgery which deals with the function 
and treatment of injuries and diseases of the bones and 
joints, muscles, ligaments, and tendons of the body, that is, 
the spine and the extremities especially. 

Q. Doctor, did you have occasion recently to examine Mrs. 
Dora B. George, the plaintiff in this action, sitting here 
alongside of her counsel ? A. Yes, sir. 

Q. When did you examine her? A. October 4, 1940. 

Q. At whose request did you examine her? A. At your 
request, Mr. Brez. 

Q. Did you make a thorough examination of her, Doctor, 
at that time? A. I made an orthopedic examination of her. 

Q. What else was done? Were any x-rays taken at that 
time? A. X-rays were taken and studied, yes, sir. 
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Q. Will you please tell what your examination disclosed 
as to Mrs. George’s physical condition? A. The examina¬ 
tion was made essentially of her areas of complaint, $ar- 
ticularly her low back. 

By Mr. Bradley: 

j 

Q. From what are you reading, Doctor, may I ask? | A. 
From my notes dictated to my secretary. 

Q. Is that the report that you prepared of tihis 
106 case that you are reading from? A. Yes, sir. 

l 

By Mr. Brez: 

j 

Q. Will you please tell us briefly what that shows ? 

The Court: You mean what his examination shows ? j 

Mr. Brez: Yes, sir. 

The Witness: The examination showed a left low bjick 
sprain of the postural type; examination was also mad^ of 
the knees, and of the feet and ankles. 

By Mr. Brez: 

Q. What did you find on that examination? A. The hips 
were normally flexible, and the knees were flexible, had g<[>od 
arches; as she stood, feet towed outwardly, and, by approxi¬ 
mation, there was no swelling or thickening of the angles 
at the time of examination; the left ankle was possibly a 
quarter of an inch larger than the right. She was wearing 
an elastic support on the left ankle, and this was worn be¬ 
cause of a complaint of weakness. The knees showed abra¬ 
sions, the left more than the right, from a recent fall. 

Mr. Bradley: I am sorry; I didn’t get that answer, j 

The Witness: The knees showed abrasions, the left more 
than the right, from a recent fall; the left ankle was larger 
somewhat than the right, possibly a quarter of an inch, but 
she had normal motions, apparently no muscle disturbance 
could be made out. She raised up on her toes rather wjell, 
and there was apparently no other disturbance of the func¬ 
tion of the foot or ankle. 

• 

i 
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Then the x-rays were studied and these showed variation 
in the structure of the last two lumbar vertebrae. 
#*#*#####* 

107 The hip joints appear to be normal. The lateral view 
of the spine shows an increase of the normal curve, 

which we feel to be congenital in type. There was no arth¬ 
ritic change, and I expressed an opinion as to what I thought 
should be done to help the patient. 

Bv Mr. Brez: 

w 

Q. Now, Doctor Hall, did you find that this lady had a lor¬ 
dosis ? Is that what you meant when you talked about the 
spine? A. Lordosis implies a curve over the low lumbar 
spine. 

Q. What effect would a curve of this spine be apt to 

108 have on a woman of this age and weight ? 

Mr. Bradley: I object; 1 don’t think a question of 
that sort ought to be asked, as to what might be apt to hap¬ 
pen. 

The Court: Reframe the question and leave out the word 
“apt.” 

Bv Mr. Brez: 

Q. In your opinion what would be the effect of the lor¬ 
dosis on individuals of Mrs. George’s weight, height, age, 
and build? A. Our experience has been that sooner or later 
patients with this type of back develop fatigue, and back¬ 
ache, and have less endurance to physical activity. 

Q. Doctor, did you find any signs of injury to the sacro¬ 
iliac region of Mrs. George ? A. No, not to the sacro-iliac 
region. 

Mr. Brez: That is all. 

You may examine. 

*####*###* 
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109 Cross-Examination 

By Mr. Bradley: ‘ j 

Q. Doctor, you say that you have practiced in Boston, 
New York, the District of Columbia, and in Europe |and 
abroad? A. Yes, sir. 

Q. And you engaged in the practice and study for twenty- 
six years? A. Yes, sir. 

Q. And you found, you say, a low back strain? A. tes, 
sir. 

Q. In Mrs. George of the postural type? A. Yes. 

Q. I don’t know if the jury understands just what jthat 
means, or that I do. Do you mean by “postural” while she 
is sitting or standing? A. Well, the posture of the body 
itself in the position of standing or sitting; a postural strain 
is briefly a strain of the muscles and ligaments and joints 
associated with variation in position of any part of their 
body which might pull or function against the other pjart; 
for instance, the strain can be transmitted through aj leg 
into a back, or a back into a leg, and changes of position jwill 
sometimes relieve and sometimes exaggerate the condi¬ 
tion. 

110 Q. Yes; it is according to the posture, or severity 
of strain or pain ? I say, it is according to the posture 

she is in at the time that would indicate the amount of strain, 
or it might relieve the strain? A. Yes, a position to correct 
the posture will often relieve the symptom. 

Q. What causes that strain; would it be caused by a fall, 
an injury, or a blow? A. Well, a strain may be due to gny 
number of factors; it may be purely a variation of the pos¬ 
ture without injury; it may be due to injury plus posture; 
it may be due to other factors such as type of occupation, 
or the use of the part, or it may be due to a general sys¬ 
temic condition. 

Q. Then you found this low back strain of Mrs. George 
could have occurred from an injury, couldn’t it? A. It is 
always possible. 

i 
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Q. Yes. A. But in this particular case I found from the 
symptomatology that she had a dependent postural strain. 

Q. Where was that strain; in what part of the body? 
A. The low back. 

Q. Is that in the saero-iliac region? A. The sacro-iliac 
regions are on each side of the sacrum, and this was a low 
back strain; it would mean it involved the lower spine and 
lower back from the ribs down to the pelvis. 

Q. Would you say that a woman who was fifty-four years 
of age and had never had any pain in her back, no indication 
of discomfort in any posture she might assume, and 

111 who suddenly—who had a fall where she hit a part of 
her body, fall on part of her back, would you say that 

that would be a reasonable supposition, that the pain which 
occurred then was the result of a fall ? 
**■#*#####* 

112 The Witness: I think, if the facts assumed are 
correct, after she had a fall and had pain in that area 

that she probably had some injury to the tissues in that re¬ 
gion which could account for the discomfort at that time. 

By Mr. Bradley: 

Q. Doctor, you didn’t find any arthritic changes at all 
shown up in the x-ray picture? A. No, not any more than 
anybody at fifty-six might have. As a matter of fact, I 
thought the x-ravs looked remarkablv clear in that regard. 
Q. As a matter of fact, didn’t you find absence of arthri¬ 
tic changes entirely? A. I found none. 

113 Q. What is that? A. I found none. 

Q. You found none ? A. In the x-ray. 

Q. Then you were wrong when you said no more than any 
person of her age would have? A. No, I wasn’t wrong; I 
was right, because a person of that age has some change 
which may not show up in the x-rays. 

Q. Could you tell from anything else other than the x- 
rays if there was evidence of arthritic change? A. Inability 
to use the part is a mild sign of arthritic change. 
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Q. Would you say that was true after the history of an 
injury or fall? A. I wouldn’t say that the history of an 
injury or fall would have anything to do with that. 

Q. Would you say that would be true after a fall? A. It 
might be true before or after a fall, either way. 

Q. But a person might have a fall and have all the symp¬ 
toms of discomfort and pain after the fall without arthri¬ 
tic changes, miglitn’t they ? A. Oh, yes, it is possible, j 
Q. You made some suggestions about the treatment of 
Mrs. George for the purpose of improving her condition, 
didn’t you? 

i 

# # * * * * * * # | # 

114 I said in my report I believed the patient \vjould 
be benefited by a general check-up, including metabo¬ 
lism, and the back condition would be benefited by— 

Q. (interposing) That isn’t responsive to my question. I 
asked you if you didn’t say on direct examination that; you 
made suggestions as to the treatment of this patient fojr the 
purpose of aiding her in her condition ? A. Yes, sir, Ij did. 

Q. Doctor, what do you mean when you make a prognosis 
and you say it is “guarded”? A. I mean it is difficult to 
evaluate the future. 

Q. Then it means that you don’t have any opinion |that 
you would care to express as to the possibility of the 

115 recovery, or not, of the patient? A. No, I hav|e an 
opinion, but I just said it was difficult to evaluate the 

future; that is what prognosis is. 

Q. Yes, but when you say the prognosis is guarded it 
means you can’t make a definite prognosis, doesn’t it? A. I 
don’t think you can make a definite prognosis in any condi¬ 
tion. 

Q. You make a prognosis every day, don’t you? A. jYes. 
Q. Are they always guarded? A. They always have some 
factors. 

Q. But in this case your prognosis is guarded? A. jYes, 
sir. 

Mr. Bradley: I think that is all. 

I 
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Redirect Examination 
By Mr. Brez: 

Q. Doctor Hall, in response to a question by Mr. Bradley 
as to whether or not her pain could be the result of a fall 
on the back you answered, my recollection is, that it might 
have at that time. Did that have any special significance? 
Did you mean to imply by that later, that a pain later would 
not be as a result of the fall ? A. I answered a specific ques¬ 
tion as to the relation between a non-existent back disturb¬ 
ance and an injury with pain. I wasn’t ask to go any fur- 
them, but my feeling is, in answer to— 

Mr. Bradley (interposing): I object to what your feel¬ 
ing is. 

The Court: Let him answer. 

116 The Witness: I will place it as my opinion, if you 
like: it is my opinion that it is difficult to determine 
just how far pain will be carried with a postural element, 
how much farther than it will without the postural ele¬ 
ment. 

##*#***### 

119 (Thereupon counsel returned to the trial table and 
the following occurred within the hearing of the 

jury:) 

120 Thereupon Mrs. Julia E. Klein was recalled as a 
witness in rebuttal in behalf of the plaintiffs, and 

having been previously duly sworn, assumed the witness 
stand and upon examination testified as follows: 

Direct Examination 

By Mr. Bradley: 

Q. Mrs. Klein, you testified yesterday, I believe? A. Yes, 
sir, I did. 

Q. And I don’t remember whether or not you were asked 
whether you and Mrs. George, when you were coming down 
the aisle, as you were shown the picture yesterday, whether 
you were talking or not. 
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Mr. Brez: I object, if your Honor please. It is a lead¬ 
ing question. This is his witness, not cross-examination. 

The Court: He hasn’t asked a question yet. He has 
made a statement without a question. 

Mr. Bradley: Yes, your Honor. 

By Mr. Bradley: 

Q. Mrs. Klein, what were you and Mrs. George doing 
when you were coming down the aisle? A. If we were talk¬ 
ing we were looking straight ahead where we were goikg. 
Mr. Brez: I move to strike it out, it is hypothetical. 

The Court: It will be stricken. 

Do you know what you were doing, Mrs. Klein? 

The Witness: We were walking straight ahead towhrd 
the stairway, if we were talking. 

The Court: Go ahead and ask any question. 

By Mr. Bradley: 

121 Q. What were you doing? A. We were walking 
straight through the hallway. 

Q. Which way were you looking? A. We were looking 
south toward the stairway. 

Q. Were you or were you not looking straight ahe^d? 
A. We were looking straight ahead. 

Mr. Bradley: That is all. 

Mr. Brez: No questions. 

(The witness thereupon was excused and retired fijom 
the witness stand.) 

I 

The Court: Now do you rest? 

Mr. Bradley: Yes, sir. 

The Court: Do you rest, Mr. Brez? 

Mr. Brez: Yes, sir. 

# # * # * • • * * i « 

Mr. Brez: If your Honor please, before you don- 

122 sider the prayers I want to renew my motion for a 
directed verdict. I have already stated most of the 
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grounds at the conclusion of plaintiffs’ evidence, that the 
plaintiff has introduced no evidence of negligence whatso¬ 
ever on the part of the Sears, Roebuck Company. I now 
add to that the ground that the evidence shows contribu¬ 
tory negligence on the part of the plaintiff, and for that 
further reason I move that your Honor direct a verdict for 
the defendant. 

I shall not take much of your Honor’s time; we have the 
right, as I understand it, under the rules, to renew the mo¬ 
tion after verdict, but I want to make my position clear that 
I do move for a directed verdict. 

The Court: The motion will be overruled. 
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IN THE 

! 

United States Court of Appeals j 

i 

! 

for the District of Columbia 


No. 7822 


SEARS, ROEBUCK & CO., a corporation, Appellant, ! 

V. I 

DORA B. GEORGE, Appellee. 


BRIEF AND APPENDIX FOR APPELLEE. 


APPELLEE’S ADDITIONAL STATEMENT OF THE 

CASE. 

The statement of the case by Appellant in its Brief is sub-i 
stantially correct so far as it goes but is not sufficiently full! 
and complete to give the Court a picture of the occurrences! 
out of which the action grew. 

The witness, Julia B. Klein, produced on behalf of thej 
appellee, testified that the operator of the truck came out of 
the store room with the truck and ran into the appellee andj 
“knocked her over” (appellant’s App. 17) and that Mrs.j 
George fell over the truck and landed on her right side! 

i 

l 

| 


I 
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towards her back; that she did not see the truck before it hit 
appellee nor hear any warning signal of any kind nor any 
noise that the appellants allege the truck made (appellant’s 
App. 18). The witness Klein further testified that the oper¬ 
ator of the truck, Wheatley, said to Mrs. Klein “I am sorry 
that I hurt you” (appellant’s App. 19). 

On behalf of the appellant, the witness Wheatley testi¬ 
fied that he was pushing the truck from the receiving room 
and when he first saw Mrs. George the truck was about as 
far out, or maybe not quite as far out as indicated on the 
photograph of the corridor as shown in Plaintiff’s Exhibit 
A (appellant’s App. 33); that when he first saw Mrs. George 
she was approximately seven or eight feet from the truck 
(appellant’s App. 35) and that he could hear her talking but 
made no effort to pull the truck out of her way; that he left 
the employ of the appellant in November of 1938 and had no 
employment for several months but vrent back to Kentucky 
(appellant’s App. 36); that he returned to Washington 
about the first of April 1939 (appellant’s App. 37) and then 
went back to work for the appellee as a helper on the back 
end of a delivery truck (appellant’s App. 38). He further 
testified that his salary at the time he worked for appellee 
was $16. per week (appellant’s App. 37); that after he quit 
appellant shortly after the accident and went to Kentucky 
he received only $12.50 a week (appellant’s App. 38). The 
witness Wheatley said he probably said something to Mrs. 
George at the time she was hit but did not think he said “I 
am sorry I hit you” (appellant’s App. 39). 

Roger W. Grapes, produced as a witness on behalf of the 
appellant testified that the truck which struck appellee was 
approximately five feet long and when it stopped the rear 
end was even with the door of the receiving room, leaving 
about three feet of the corridor free of obstruction (appel¬ 
lant’s App. 42). The witness said he did not remember what 
time of day the accident occurred or whether it was in the 
afternoon or evening, that he was working at a table in the 
receiving room (appellant’s App. 45) and that he was a 
stockholder of the Sears, Roebuck Corporation. 
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Dr. Cornet testified that the appellee had a sprain and 
abrasion and a contusion of the left ankle and a contusion 
or bruise on the inside of the right leg, abrasions of I the 
right arm and a sacro-iliac sprain (appellant’s App. £4). 
He further testified that appellee’s injuries were permanent 
(appellant’s App 27). 

The record showed the various items of appellee’s j ex¬ 
penses in and about her efforts to be cured of her injuries 
resulting from the accident, the total being $1,539.55, wliich 
counsel were allowed to compute. 

| 

SUMMARY OF ARGUMENT. j 

The appellant has rested his appeal to this Court u)?on 
the denial of its motion for a directed verdict, the groulnds 
of the motion being that the evidence failed to show negli¬ 
gence on the part of the appellant and that the evidence 
showed contributory negligence on the part of the appellee. 

There is no claim made by appellee that the hall in ques¬ 
tion was dark but there were no signs posted anywhere 
warning the appellee of any possible danger in walking 
down the corridor from trucks coming out of either door 
on each side and appellee could not possibly have avoided 
being hit by the truck because she was within a $tep 
or two of it when it came out of the door on her right side 
even at a medium rate of speed. She was under no duty 
to stop, look and listen when coming down the hall in ques¬ 
tion which was provided by appellant as a means of egress 
from the third floor of the building to the lower or stjreet 
floor. The evidence clearly showed from the testimony land 
the surrounding circumstances that the plaintiff was struck 
by the truck and was in nowise guilty of any contributory 
negligence and she could not possibly have seen the tifuck 
until it appeared at a door and could not have done Any¬ 
thing to avoid being struck because the lapse of time! be¬ 
tween the time the truck appeared at the door and When 
it struck her could have been only momentary. 
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The appellee never saw the truck until after it struck 
her and the evidence clearly showed that she and Mrs. 
Klein had only two and one half or three feet clearance be¬ 
tween the end of the truck and the wall in which to pass, 
even though the truck might have come to a stop within 
four or five feet of her. The operator made no effort to 
pull the truck from her path even though he had plenty 
of time to do so after he saw her and if he had come to a 
stop as he testified. 

The corridor was only twenty-two feet long and eight 
feet wide and the door about five feet wide leaving, at 
most, a distance of seventeen feet from the end of the hall 
to the point where appellee was struck. The inference of 
negligence on the part of appellant is forced from the 
physical circumstances of the case aside from the positive 
testimony of the appellee and Mrs. Klein that she was struck 
by the truck. 


ARGUMENT. 

A. The evidence showed us negligence on the part of the 
appellee. 

The testimony of both the appellee and Mrs. Klein was 
positive and clear and evidently convinced the jury that 
the appellee was struck by the truck while coming down the 
hall in question, the said hall being the means of egress pro¬ 
vided for customers. There was no sign warning of any 
possible danger or any sign cautioning against any pos¬ 
sible danger and the Court was compelled to submit the 
case to the jury on that evidence alone if nothing else. 

In Fawcett v. Bergman, 57 App. D. C. 290, this Court 
say: 

“When a given state of facts is such that reasonable 
men may fairly differ upon the question as to whether 
there was negligence or not, the determination of the 
matter is for the jury and it is only where the facts 
are such that all reasonable men must draw the same 
conclusion from them that the question of negligence 
is ever considered as one of law for the Court.” 
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See also 

Wisenberg v. Hazen, 63 App. D. C. 398; 

Grand Trunk Railway v. Ives, 144 U. S. 407-417; 

Tobin v. Penn. R. R. Co., 69 App. D. C. 262; 100 F^d. 
435 * 

Booze v. Windridge, 70 App. D. C. 24; 100 Fed. 6&8. 

It was stipulated that the corridor in question was twenty- 
two feet long and eight feet wide and the testimony showled 
that the door on the side was five feet wide (appellant’s App. 
47), thus leaving the distance between the point where ap¬ 
pellee was struck only seventeen feet from the end of the 
hall where she entered. It is perfectly obvious that ihe 
pushing of a heavy iron truck five feet long out into this 
eight foot wide hall where no warning signs or signals were 
displayed and where the operator of the truck could hot 
see anyone approaching or coming down the hall until ! he 
had reached the door, was in itself an act of negligence! on 
the part of the appellant because the truck would be ive 
feet into the corridor by the time the operator could see 
anyone approaching. From these facts established by the 
evidence and the positive testimony of Mrs. George and ^rs. 
Klein a case was presented which the Court was bound to 
submit to the jury, and to overrule appellant’s motion fc^r a 
directed verdict under the authority of Gunning v. Cooley, 
281 U. S. 90, where the Court say: 

1 * Where uncertainty as to the existence of negligehce 
arises from a conflict in the testimony or because, jthe 
facts being undisputed, fair minded men will honestly 
draw different conclusions from them, the question is 
not one of law but of fact to be settled by the jury.” j 

j 

B. The appellant failed to show any contributory negli¬ 
gence on the part of the appellee. 

The burden of proving contributory negligence is on ithe 
defendant, 

I 

Inland and Seaboard Coasting Co. v. Tolson, (139 
U S 551 

Atchison v. Wills, 21 App. D. C. 548. 
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The only evidence produced on behalf of the appellant 
was that of the operator of the truck, one Wheatley, who 
had been an employee of the appellant for a period of about 
four months and who left its employ in less than a month 
after the accident and the witness Grapes also an employee. 
Nothing was developed in the testimony of either to show 
any contributory negligence on the part of the appellee, but 
Wheatley did admit that he said something to the appel¬ 
lee after he helped her up from the floor where she was 
thrown, but was not quite sure what it was, but said he did 
not think it was “I am sorry that I hurt you.” He further 
said that he saw the lady talking to the other lady and “As 
well as I can remember it, I said something, “but whatever 
it was “she didn’t seem to hear the truck or me either”. 
However, whatever the witness said was either not said 
loud enough for the appellee to hear and he did nothing else 
to avoid the accident nor did he leave his truck to try to stop 
her because he further said “When she fell she began to 
get up, and I turned loose of the truck and went around to 
help her up.” (appellant’s App. 32) It is perfectly ob¬ 
vious from the position of the truck as shown in the Exhibit 
that the witness at that time was still in the doorway of 
the hall. 

The testimony of the witness Grapes introduced by the 
appellant showed no contributory negligence on the part of 
the appellee. The witness testified that he was working at 
his desk which was about three feet back of the door jamb, 
from which position he had a view up the corridor of about 
eight feet or about four feet beyond the door jamb from 
where he was standing, but he did nothing other than to call 
out a warning when they were about to pass or were in front 
of the truck. He further testified, “I gave a word of warning 
simultaneously but it wasn’t in time, or didn’t register on 
the mind, I should say, to the effect that they stopped.” The 
witness did not testify that he made any effort to stop them 
or left his seat at his desk and it is perfectly clear that any 
warning cry that he might have given would have been too 
late because he could only see four feet down the corridor, 
that is four feet from the door jamb nearest the appellee. 


7 


The witness Grapes testified that he was a small stockholder 
in the appellant corporation. 

Coming down the hall provided by the appellant a^ a 
means of egress for customers leaving its store and with|no 
signs warning of approaching or possible danger, the ap¬ 
pellee was under no obligations to stop, look or listen ajnd 
was guilty of no contributory negligence in not so doing! 

It is respectfully submitted that there was no evidence 
of contributory negligence in the slightest degree on j;he 
part of the appellee and there was no contributory negli¬ 
gence as a matter of law upon which the Court could have 
properly granted the motion for a directed verdict at the 
close of the plaintiff’s case. If everything appellant alleges 
as circumstances showing contributory negligence be ac¬ 
cepted as true, still the Court was bound to submit the case 
to the jury on all of the evidence under the authorities here¬ 
inabove cited. 

This Court has passed upon the question many times, but 
no more forcibly or clearly than in the case of American 
Realty Company v. Tompkins, 37 App. D. C. 87, where Ihe 
following rule is laid down: 

“It is only in those cases where the evidence of con¬ 
tributory negligence is so strong and convincing tljiat 
all reasonable minds could come to no other conclusion 
than that it existed, that the trial Court is justified in 
directing a verdict on that ground.” 

For the foregoing reasons, it is respectfully submitled 
that the judgment of the lower Court was proper and should 
be affirmed. 

I 

Respectfully submitted, 

Thos. C. Bradley, 

Attorney for Appellee,\ 
Dora B. George. 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED BY APPELLEE. 

146 Additional Designation of Record on Appeal, j 

Filed January 23 1941 ! 

* * * 

The Clerk will please include in the Record on Appeal, 
herein, the following:— 

1. Memorandum opinion of Mr. Justice Pine filed on j De¬ 
cember 20th, 1940, denying Motion of defendant to set abide 
the verdict and judgment, and for judgment in accordance 
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with defendant’s motion for a directed verdict or for a new 
trial. 

2. This Designation. 

3. Plaintiff’s Ex. No. “One”. 

THOS. C. BRADLEY 
Attorney for the . Appellee. 

Service of a copy of the foregoing Designation of Record 
on Appeal acknowledged this 22 day of January, 1941. 

W. N. TOBRINER 
TOBRINER, GRAHAM and BREZ, 
Attorney for the Appellant. 

139 Memorandum Opinion 

Filed December 20 1940 

* • * 

The defendant has moved to set aside the verdict for 
plaintiff and that judgment be entered in accordance with 
the defendant’s motion for a directed verdict, or, in the 
alternative, that a new trial be granted. 

1. The motion for judgment in accordance with motion 
for directed verdict. 

As grounds for the motion for judgment in accordance 
■with defendant’s motion for a directed verdict, defendant 
urges that the evidence failed to show* any negligence what¬ 
ever on the part of the operator of the truck, that the evi¬ 
dence showed that plaintiff was guilty of contributory neg¬ 
ligence, and that it failed to rebut defendant’s proof of 
contributory negligence. 

Plaintiff’s evidence showed that she was an invitee in 
the store of the defendant. She testified that as she was 
walking dowm a hall in this store, she was struck by a 
truck which she did not see before it struck her; that it 
struck her on the inside of the left ankle and knocked her 
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over; that she heard no warning, and did not hear th^ 
noise of the truck, and that she could tell that the truck 
came through a side door into the hall, because it was there 
when she got up after being struck. 

Her sister testified that she was -walking down the haljl 
with plaintiff and saw the truck hit plaintiff; that it struck 
her on the ankle and she fell over the truck; that she did nojt 
see the truck before it hit plaintiff and did not hear any 
warning or any noise before the truck hit her. She testij- 
fied further that the truck came out of a store-room and 
ran into plaintiff and knocked her over. The boy pushing 
the truck was an employee of the store, and he was transj- 
porting a load of merchandise from one portion of the stor^ 
building to another. 

140 The defendant’s witnesses gave an entirely differ! 
ent version of what occurred. 

The plaintiff’s sister testified that at the time plaintiff 
was struck they were walking toward the stairway, and 
were looking south toward the stairway, looking straighlj; 
ahead. 

For the purpose of this motion, the Court assumes that 
the evidence for the opposing party proves all that it rea4 
sonably may be found sufficient to establish, and that fromj 
such facts there should be drawn, in favor of such opposing 
party, all the inferences that are fairly deducible fromj 
them. 

The foregoing testimony is sufficient, in my opinion, tq 
justify a finding that the defendant pushed the truck from 
the store-room into the corridor without looking, without! 
warning, and without observing whether it would run into: 
anyone walking along the corridor, and -was therefore! 
negligent. 

As to contributory negligence, the testimony of plain¬ 
tiff’s sister, if believed, as it evidently was, would, in myj 
opinion, rebut the claim that the plaintiff was not attentive; 
of her own safety. I could hardly hold, as a matter of law,! 
that it was her duty to “stop, look and listen” before pass- 
ing an open door in her progress down the hall. 


Construing the evidence most favorably to the plaintiff, 
and giving her the full effect of every legitimate inference 
therefrom, I cannot hold that no reasonable man could reach 
a verdict in favor of plaintiff. Gunning v. Cooley, 281 
U. S. 91, 94; Schivartzman v. Lloyd, 65 App. D. C. 216, 218; 
Jackson v. Capital Traction Co., 69 App. D. C. 147, 148; 
Boaze v. Windridge & Handy, 70 App. D. C. 24. 

Accordingly, the motion to set aside the verdict and judg¬ 
ment for plaintiff and that judgment be entered in 
141 accordance with defendant’s motion for a directed 
verdict, is denied. 

2. The motion for a new trial. 

The foregoing applies to some of the grounds urged in 
support of said motion. As to the remaining grounds, I 
cannot say that the damages are grossly excessive, or that 
the jury was swayed by sympathy. If the testimony of 
plaintiff and her physician be believed, as it evidently was 
by the jury, the damages would not appear to be grossly 
excessive, nor indicate that the jury was swayed by sym¬ 
pathy. There is nothing in the record to indicate that the 
jury was swayed by sympathy or prejudice, nor was there 
any fact in the conduct of the case not appearing in the 
record, such as the appearance of plaintiff or the conduct 
of counsel, from which such an inference could be drawn. 

I am also of the opinion that the cross-examination of de¬ 
fendant ’s witness Wheatley did not transcend the bounds 
of proper cross-examination, as claimed by defendant in 
its motion for a new T trial, and also that the amendment 
permitted by the Court after the conclusion of all the evi¬ 
dence vns permissible under the rules. 

Accordingly, the motion for a new trial is denied. 

DAVID A PINE 
Justice. 
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23 By the Court: j 

Q. Mrs. George, on the third floor, where this accijdent 
occurred, are goods sold there, or does that have the ap¬ 
pearance of a business office? A. Well, it is a business 
office. 

Q. Goods aren’t sold there? A. Yes, yes, they 

24 have goods up there. They have such thing^ as 
kitchen cabinets, and I believe metal kitchen cabbjiets, 

as near as I can remember. You see, I haven’t been! out 
there for a long time. 

Q. Now r , this corridor provided a means of entering! the 
business office rather than a sales place; is that correct? 
A. Well, they have both up there—in fact, they did when 
I was there. 

Q. Does this corridor have doors into rooms where inen 
sit at desks and look after business affairs? A. No, it does 
right straight ahead and makes a turn, and where they 
have business offices, you come out of this business office 
and make this turn where the truck comes out. 

Q. Then this corridor provided means to go into the busi¬ 
ness office? A. Yes. 

Q. You see, neither the jury nor I have ever been thbre. 
A. The steps come up; I think they only have a freight 
elevator, and you turn east, and when you turn east is 
w’here these offices are, if you understand that. 

Q. I understand that you came through one of these iof- 
fices and you proceeded from the store? A. Well, they are 
east and west and I was proceeding down this hall so^th, 
and at that time they had those kitchen cabinets and thiiigs. 


********* 
28 By Mr. Bradley: 


* 


Q. Mrs. George, can you tell the Court the amount | of 
money you know that you have spent ? A. Well, I can|; I 
put it down as near as I could—the maid, with her meals, 
at six and a quarter— 


* * * * 
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Q. Then I will ask you, did you have any x-ray pictures 
made? A. Yes, I did. 

The Court: Well, that is different. 

By Mr. Bradley: 

Q. How much did that cost ? A. It cost me $10. 

Q. Did you have any treatments at any institution? A. 
Yes, I went to a health salon to get massages and cabinet 
baths. It cost me $49 for two months. I went into the cab¬ 
inet every day, and massage for my back and ankle three 
times a week. It cost me $49 for two months. 
###••#•••# 

37 By Mr. Bradley: 

Q. Did anyone ask Mrs. George to take her clothes off at 
the office? 

A. No. 

39 A Juror: May I ask a question? 

This hallway, or passage, they came through, the 
lady said when she testified that they rang for the elevator, 
or waited for the elevator and it didn’t come, and they 
went through this hall; was this hall provided for the use of 
customers as well as employees ? 

The Witness: Oh, yes, the elevator was around the other 
way. 

A Juror: But the customers used the hallway as well as 
the employees? 

The Witness: I think so because that was the only way 
to go to the stairway. 

A Juror: But they had other provisions to go down by 
means of an elevator? 

The Witness: Yes, but we rang the elevator and it didn’t 
come and we started down the stairway. 


60 Q. Where are you now employed? A. I am em¬ 
ployed as an extra meat cutter at the Sanitary 
Grocery. 

# • • * • * • • * | • 

118 Mr. Bradley: The declaration alleges that jdue 
solely to the operation and handling of the said Con¬ 
veyance, and I think I have a right to amend the declara¬ 
tion by striking out the word “solely”, and I mov^ to 
amend that. 

# * * * * # • • # i • 

! 

119 The Court: I will permit the amendment. 
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